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CHARLIE  HOVES, 
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r< 


Plaintiff -Appellant,    ) 


vs. 


SADIS^'ATHAM,  and  ^TH^ 
P. 


App^l  from 
Circuit  Court 
Winnebago  County, 


Defendants-Appellees , 


The  plaintiff,  charges  Howes,  filed  a  complaint  con- 
sistii^  of  two  counts.  Count  I  being  a  claiia  under  the  Dram 
Shop  At  for  damages  for  pera«ial  injuries  against  the  defendant 
Sadie  kthan  alleging  that  she,  by  her  agent,  sold  alcoholic 
liquorto  one  Bather  P.  Fetters,  which  causM  her  intoxication, 
in  who|  or  in  partj  that  Esther  P.  Fetters,  so  being  intoxica. 
ted,  a^  in  consequence  of  such  intoxication,  on  Karch  12,  I955 
made  ajassault  i^n  the  plaintiff  and  hit  hin,  a  violent  blow 
la  theface  with  a  beer  ^lass.  He  alleged  pen^nent  injuries  and 
claimeldamges  in  the  suis  of  |15,000,C^.  Count  II  charged  the 
defendt  Esther  P.  Fetters  with  a  wilful  assault  and  batten^ 
the  sai  date  and  sought  dai^ges  in  the  same  aiaount.  A  trial 
by  juiVas  had.  The  Jury  in  sepai^te  Terdicts  found  each 
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defendant  not  guilty.  The  plaintiff's  post  trial  motion  for  a 
new  trial  vas  denied*  From  the  ^udgaent  for  the  defendants, 
entered  upon  the  verdicts,  the  plaintiff  appeals* 

The  plaint iff -appellant's  theory  of  the  case  is  that 
he  was  denied  a  fair  ti^al  by  an  impartial  jury;  the  Court 
erred  in  the  admission  and  exclusion  of  certain  evidence;  the 
Court  erred  in  refusing  to  give  a  proper  instruction  tendered 
by  the  plaintiff;  the  Court  erz^  in  giving  certain  iaproper 
instructions  tendered  by  the  defendants;  and  the  verdicts, 
special  finding  of  fact,  and  judgment  are  against  the  aanifest 
weight  of  the  evidence* 

Three  witnesses  testified  for  the  plaintiff,  namaly, 
Frank  Lancaster,  Williaia  Wolosek,  and  the  plaintiff  himself; 
on  behalf  of  the  defendants,  five  witnesses  testified,  namely, 
Sadie  Nathan,  a  defendant,  Esther  F*  Fetters,  a  defendant, 
Ralph  Jewell,  ^larie  Kelly,  and  Thomas  McDonnell* 

The  following  special  interrogatory  was  submitted 
at  the  z^equest  of  the  plaintiff,  and  the  jury*s  answer  was 
"HO*  8 


■Bo  you  find  froEi  the  preponderance  or  greater 
weight  of  the  evidence  that  the  defendant, 
Esther  P*  Fetters,  coumitted  a  wilful  and 
wanton  assaixLt  and  battery  upon  the  plaintiff, 
Charles  Howes,  and  that  sxalice  is  the  gist  of 
the  action?" 


Since  one  of  the  contentions  of  the  plaintiff  is  that 
the  special  finding  of  fact,  verdicts,  and  judpi«nt  are  against 
the  manifest  weight  of  the  evidence,  it  is  necessary  that  we  re- 
view the  evidence*  The  evidence  for  the  plaintiff,  so  far  as 
Mtaterial,  is  substantially  as  follows; 
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The  plaintiff,  56  years  of  age,  lived,  on  r^arch  12, 
1955»  at  the  Salvation  Anay  Meii»s  Social  Center,  Rockfoard,  and 
about  7!00  p.ra,  that  day  he  went  to  Sadie  Nathan's  Tavern  ia 
Rockford  te  get  a  drink.  Two  friends  accompanied  him  to  the 
tavern,  but  went  next  door  to  eat.  He  had  left  his  place  of 
residence  about  4:30  p.si*  and  had  had  a  couple  of  drinks  else* 
where  before  he  arrived  at  the  defendant  Nathan's  tavern.  He 
apparently  first  asked  for  a  glass  of  wine  and  was  refused  be- 
cause of  his  intoxicated  condition,  according  to  a  bartender, 
although  the  plaintiff  says  he  was  not  refused  by  anyone.  He 
sajv  he  ordered  a  glass  of  beer  there  and  was  sitting  on  a  stool 
drinking  itj  when  he  started  to  get  off  or  backed  off  the  stool, 
he  tripped  on  his  long  overcoat,  and  accidentally  bumped  into 
the  back  of  the  def^^dant  Ssther  F.  Fetters.  He  had  not  seen 
Mrs.  Fetters  before  he  was  struck*  The  plaintiff  testified  that 
he  guesses  Mrs.  Fetters  must  have  swung  around  and  struck  him 
in  the  face  with  a  beer  glass,  producing  a  cut  2  3/4  inches  long 
on  the  right  side  of  his  face.  He  said  he  was  not  drunk  at  the 
tiae,  but  he  was  drinking.  He  ims  tak^i  to  the  hospital  and 
then  to  the  jail.  It  took  about  4  weeks  for  his  face  to  heal, 
leaving  a  large  scar. 

Frank  Lancaster  was  acquainted  with  the  plaintiff,  had 
worked  with  hirs  at  the  Salvation  Army,  and  was  in  the  defendant 
Sadie  Hathan»8  Rockford  Tap  that  evening.  About  1/2  hour  after 
he  got  there  he  saw  l!rs.  Fetters  and  a  couple  coioe  in.  He  saw 
Krs.  Fetters  go  up  and  get  a  glass  of  beer,  coae  back  toward  the 
shuffleboai^  to  a  couple  she  was  with,  and  talk  with  them.  He 
saw  the  plaintiff,  who  was  sitting  at  the  bar,  get  off  4  stool. 
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get  tane:le^  in  his  ovex^o&t,  fall  backmurds,  and,   as  he  till, 
h«  backed,  bi»nped»  or  fell  into  Birs*  fetters*  Thej  contacted 
back  to  back,  and  she  swunp  around  and  hit  the  plaintiff  in  the 
face  with  a  beer  flas»»  The  plaiatiff  and  Mrs.  Fetters  had 
no  conYersation  before  that.  He  was  of  the  opinion  that  >1ra# 
Fetters  vms  intoxicated,  and  ^ve,  as  his  reason,  that  when 
a  tfoaan  is  talkative,  she  is  intoxicated*  He  said  that  the 
plaintiff  Howes  had  be«i  drinking  and  was  intoxicated  also* 
Hie  bar  was  on  the  west  side  and  the  shuffleboard  on  the  east 
side  of  the  ro(»},  aboiit  10  feet  apart* 

William  Wolosek  was  acquainted  with  the  plaintiff  and 
Sadie  ^than,  and  »as  in  the  Eoekford  Tap  at  the  time*  The 
plaintiff  was  at  the  bar,  drinking  a  glass  of  beer.  ^Irs* 
Fetters  swung  aroiu:^,  took  a  glass,  and  hit  the  plaintiff 
riiht  in  the  head,  and  knocked  him  down*  There  was  beer  In 
the  glass*  He  doesn't  know  whether  Mrs*  Fetters  was  sober  or 
intoxicated,  but  he  saw  her  drink  aieoholic  liquor* 

The  defend&its»  testiaony,  so  far  as  Riaterial,  is  sub- 
stfloitially  as  follows:  Esther  P.  Fetters  went  to  the  Kockford 
tap  about  7:30  p.ffi.  and  she  had  a  friend  with  her,  Mlarie  Kelly. 
Tibey  had  each  had  a  glass  of  beer  at  another  place  before  cos- 
ing there*  After  they  eater^^  the  Rockford  Tap  both  had  a 
beer  tl»re,  -  her  brother  being  in  the  tavern  with  ther.  at 
the  tiee.  He  bought  three  beers,  gave  her  one,  J-lrs*  Kelly  one, 
and  drank  one  hisuielf *  They  were  n«u*  the  shuffleboard*  She 
WIS  standing  there,  holding  her  beer,  had  consuaed  about  one- 
half  of  it,  when  soE^eone  came  over  and  hit  her  hand,  or  back, 
or  sonsething,  and  heer  went  all  over  her  face*  That  person 
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Xtll  oa  the  floor  and  her  glass  fell  on  the  floor  out  of  her 
hand,  and  broke.  After  the  glass  fell»  the  sian.  If  it  was  a 
nan,  was  lying  on  the  floor.  She  didn't  have  any  conversation 
with  the  man,  but  he  did  say  sorse  kind  of  a  dirty  naeie.  She 
imagines  she  had  the  glass  in  her  right  hand.  She  didn't  hit 
the  plaintiff.  She  did  not  know  the  wan   and  did  not  z^eognise 
the  plaintiff  in  the  eourt  rooa. 

Marie  Kelly  testified  she  had  one  glass  of  beer.  She 
was  at  the  shuffleboard,  across  fron  the  bar,  and  was  watching 
television  at  the  time.  She  happened  to  hear  Mrs.  Fetters 
say  to  Howes:  "Don't  call  ne  oaises."  She  turned  aroimd,  this 
man  was  standing  beside  Mrs.  Fetters,  with  his  hand   raised,  and 
the  n«xt  thing  she  and  Mrs.  Fetteirs  had  beer  on  their  clothes. 
She  did  not  recognise  the  plaintiff  as  the  man  involved. 
She  didn't  see  Mrs,   Fetters  strike  a  man  with  her  beer  glass 
or  see  anyone  hit  anyone.  She  was  with  Mrs.  Fetters  and  her 
brother.  They  stood  by  the  shuffleboard.  The  brother  had  gem© 
to  the  bar  and  ordered  three  glasses  of  beer.  They  each  had  a 
glass ^  but  had  not  consumed  it.  She  did  not  believe  Mrs. 
Fetters  was  druftk  and  Mrs.  Fetters  did  not  s&em   intoxicated  to 
her. 

ThcMEias  MeDonnell  testified  that  he  was  a  bartender 
employed  by  Sadie  Mathan.  He  saw  the  plaintiff  in  the  tavern, 
and  the  plaintiff  ordered  a  glass  of  wine  from  him.  He  ob- 
sex*ved  the  plaintiff's  speech,  that  the  plaintiff  was  ap|«u*ent- 
ly  intoxicated,  that  he  was  staiiding  at  the  bar  swaying. 
McDonnell  refused  him  and  told  him  to  get  away  frcsa  the  bar. 
Wh«n  he  first  saw  Esther  Fetters  she  was  standing  on  the  east 
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Bide  of  the  ro<»a  against  the  shuffle  alley  and  there  were 
people  near  her,  but  whether  they  were  with  her  he  did  not 
baow.  Mrs,  Fetters  was  standing  approxiEiately  behind  the 
plaintiff  Howes.  It  was  S  to  10  feet  to  the  shuffle  alley 
froB  the  bar»  McDonnell  went  back  to  work,  and  the  next  time 
he  noticed  Howes,  he  happened  to  look  up,  and  saw  Howes  stumble, 
apparently  st;iEble  into  Jlrs,  Fetters,  She  was  holding  a  glass 
cf  beer  in  her  hand  and  it  spilled  on  her  hand  and  clothes* 
He  overheard  no  conversation  between  Howes  and  Mrs.  Fetters. 
Ralph  Jewell  was  there  also  tending  bar.  His  hours  were  from 
3iOO  in  the  afternoon  until  closing  time.  The  bar  is  about 
45  feet  long,  the  stools  extend  coEpletely  around  the  bar,  and 
there  were  60  or  "^  people  there  at  the  time.  There  were  people 
standing  in  groups  behind  other  people,  and  there  were  people 
across  against  the  wall.  KcDonnell  didn't  serve  Mrs.  Fetters 
beer  or  any  alcoholic  liquor  and  did  not  know  who  did.  He  did 
not  notice  anything  unusual  about  her  and  would  say  she  was 
sober. 

Ralph  Jewell,  another  bartender,  was  also  esjployed  at 
the  Rockford  Tap.  He  was  acquainted  with  the  plaintiff  Howes 
and  saw  him  there  the  evening  of  March  12,  1955.  The  only  tine 
he  saw  the  plaintiff  was  when  Howes  was  over  by  the  shuffle 
board.  He  had  blood  on  his  head,  a  little  trickly  of  blood. 
He  was  standing  up, 

Sadie  Ifathan,  one  of  the  defei^dants,  testified  sub- 
stantially as  follows:  She  operated  the  tavern,  the  Eockford 
Tap.  She  saw  the  plaintiff  Charles  Howes  as  he  entered  the  back 
door.  It  was  about  7s00  or  7:30,  As  he  carae  in  he  was  stagger- 
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ing»  Aa  he  approached  the  bar  she  motioned  to  toa  not  to  serve 
hin  -  he  had  had  enough  to  djrink.  She  saw  Tom  turn  him  down. 
She  got  a  package  customer  and  went  to  take  care  of  that  bus- 
iness. Howes  was  not  served  anything  in  her  place  of  business 
to  her  knowledge.  She  is  acquainted  with  Mrs*  Fetters  as  a 
customer.  Mrs.  Fetters  was  in  the  place  that  evening.  The 
place  was  crowded.  She  didnH  see  anythlag  occur  between  I'trs. 
Fetters  and  the  plaintiff.  She  heard  a  crash,  and  then  went 
to  the  place  whex^  they  were  standing.  She  saw  Howes,  the 
plaintiff,  lyinf  on  the  floor,  on  top  of  a  broken  beer  glass. 
She  did  not  know  how  it  was  broken  but  it  was  a  Tseekmi  ^ass. 
Howes  was  rigiit  below  Mrs.  Fetters,  and  was  conscious  as  far 
as  she  knew.  Mrs.  Fetters  and  she  were  standing  right  over 
hiis.  She  asked  Mr9»   Fetters  what  had  happened  and  Mrs.  Fetters 
said  the  oan  bumped  into  her,  knocking  a  glass  out  of  her  hand, 
and  as  he  bumped  into  her  he  fell  down.  She  got  a  cold  towel 
and  washed  Howes'  face«  ajad  stayed  with  hla  until  the  police 
caste. 

It  is  very  apparent  that  the  evidence  is  conflicting 
A8  to  what  occurred,  as  to  how  the  plaintiff  received  his  injury, 
whether  the  defendant  Esther  Fetters  struck  hia  in  the  face 
with  a  beer  glass,  whether  the  plaintiff  accidentally  fell  to 
the  floor  and  stmick  his  face  on  a  broken  glass  on  the  floor, 
whether  Ssther  Fetters  was,  in  fact,  an  intoxicated  person, 
whether,  if  so,  she  was  intoxicated,  in  whole  or  in  part,  by  any 
alcoholic  liquor  given  or  sold  her  in  Sadie  Kathan's  tavern, 
and  whether  the  plaintiff  was  injured  by  an  intoxicated  person 
or  in  consequence  of  the  intoxication  of  any  person.  We  think 
those  issues  »ere  questions  of  fact  and  that  they,  together  with 
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the  necessary  detennination  of  the  credibility  of  the  witnesses 
and  the  di^wing  of  reasonable  inTerences  of  fact  from  the  evi- 
dence, were  preeEiinently  isatters  for  the  jury  to  decide*  There 
is  competent  evidence  to  support  the  veirdicts,  and  they  are  not, 
in  our  opinion,  contrary  to  the  aanifest  weight  of  the  evidence. 
In  an  assault  and  battery  case,  where  the  evidence  is  eon0.1cting, 
it  is  a  question  for  the  jury  to  say  whether  the  allegations  of 
the  coEplaint  were  provai  by  a  preponderance  of  the  evidence: 
aUJGWAY  V.  CjiUM  (1951)  343  111.  App.  12,  Where  lies  the  great- 
er weight  or  preponderance  of  the  evidence,  -  which  witnesses 
are  to  be  believed,  -  what  reasonable  inferences  of  fact  are  to 
be  drawn  from   the  proof,  -  were  for  the  jury  to  decide,  not  the 
trial  coitrt,  or  us.  The  trial  court  Saving  permitted  the  ver- 
dicts to  stand  upon  a  full  consideration  and  review  on  the  plain- 
tiff's post  trial  aastion  for  a  new  trial,  we  are  not  now  dis- 
posed to  disturb  them. 

The  Court  in  MATigiilS  vs.  FSNQiiaKY  et  al.  (1952)  34S  111, 
App*  125,  said: 

"The  question  of  the  intoxication  of  a  per- 
son involved  in  a  Drain  Shop  Act  proceeding 
is  ordinarily  a  question  of  fact  for  the 
jury,  if  there  is  evidence  on  the  subject, 
and  it  is  the  peculiar  province  of  the 
jti3ry  to  decide  froK  all  the  evidence  '."^rhere 
the  truth  lay," 

And  the  question  of  whether  a  tavern  patron's  intoxica- 
tion is  the  proxiiaate  cause  of  an  injury  to  the  plaintiff  where 
the  plaintiff  claims,  and  to  the  extent  he  claims,  an  injury 
"in  eonsequaice  of  the  intoxieatisn*  of  such  person  is  nonaally 
to  be  deternjined  by  the  jury  from  all  the  evidence  and  attending 
circupistances:  CASEY  v.  BURNS  (1955)  7  111.  App,  (2d)  316, 


^^m-.  .SI  .qq.     .  ..AC   imi)  fPr^l^  ,y  TJMMJ 

'Xi^t  Si!:?  rtol  »jjew  -  ^'i&O'iq  »d^  ao-rt  flMTEfc  td 

■aiTtcr  w®jD,  ji  -sol  aol-j"ois  iMiiJ  .?aoq[  ••llirf 

id  9di  Ixt  s£iT» 


«*^ 


The  plaint iff  coEplalns  of  the  ruling  of  the  trial 
court  in  refusing  plaintiff's  instruction  No.  1,  which  was 
&ft  follows;: 

•The  court  instructs  the  Jury  that  there  was 
in  full  force  and  effect  on  Karch  12,  1955,  a 
certain  statute  which  provided,  in  part,  as 
follows  J 

»Svsr/  husband,  v<if®,  child,  parent,  jniardian, 
esiployer  or  other  person,  who  shall  be  injured, 
iji  person  or  prop>arty,  or  jneans  of  support,  by 
aay  intoxicated  person,  or  in  consequence  of 
thxs  intoxioatioii,  habitual  or  Gtherv(?xse,  of  any 
person,  shall  hatne  a  right  of  action  in  his  or 
her  ov5?ri  iiame,  saverally  or  Jointly,  against  any 
person  or  pez'sons  irtio  shall,  by  selling  or  £:iv- 
iiig  alcoholic  liquor,  have  caused  the  intoxica- 
tion, in  whole  or  in  part,  of  such  person.*  <* 

We  believe  this  instruction,  under  the  clrctimstances,  was  iia;prop- 
er«  aii^t  well  have  had  a  tefnd<^ncy  to  !>ilsl<3ad  the  Jury,  and 
there  was  no  error  la  refaaing  it,  for  the  reason  that  it  does 
not  rei'er  to  the  instant  case,  or  the  evidence,  and  is  not 
siade  applicable  to  the  facts  in  evidence.  It  does  not  require 
proof  of  facts  bringing  the  statute  into  operation  and  creating 
a  liability,  and  it  is  abstract  in  character?  the  construction 
and  interpretation  of  a  statute  is  for  the  Court  and  should  not 
be  left  to  the  jury?  JACK30H  ?.  HUrc3BY  et  al.  (1954)  1  ni.  App, 
(2)  59^1  mmSM.   V.  ZdlpS  (1939)  299   XU.  App.  55^;  GAH7SY  v.  GHGQ. 
SY3.  CO.  (1930)  339  111.  2 76 J  GO?IFE£Y  vs.  STARK  (1^74)  73  111. 
liJ7.  In  Mmi   etc.  v.  SUI-PJglS  (1903)  201  111.  52,  a  substan- 
tially similar  instruction  stating  the  liability  created  by  the 
Dram  Shop  Act,  and  the  right  of  action  given,  in  the  words  of 
the  statute,  but  containing  no  other  reference  to  the  case,  no 
reference  te  the  evidence,  and  not  requiring  proof  of  facts  which 
would  cr<B®te  a  liability,  was  held  to  be  an  abstract  proposition 
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of  law  and  reversible  error.     The  plaintiff  cites:  COI  ys« 
HRASgr  et  al.  (1943)  316  111.  App.  237?  REGAl?  v.  KSATIIIC  et  al. 
(1941)  315  111.  App.  130;  and  HSFF^IMM  et  al.  v.  BAIL  (1902) 
109  111*  App*  231*  In  tho  first  case^  the  instruction  in  qaeESh* 
tl«n  is  not  set  out  in  the  opinion »  but  is  described  as  being 
in  the  langiiage  of  the  statute^  not  refezTing  to  the  evidence, 
and  not  requiring  proof  of  any  fact  that  %«ould  create  liability. 
The  opini<«i  indicates  the  Court  felt  it  exToneous  in  itself  but 
that  considering  all  the  instructions  as  a  series  it  was  cured 
by  other  instructions.  The  second  case  is  published  in  abstract 
form  and  nothing  in  this  regard  can  be  detenaiaed  froa  the  ab- 
stract. In  the  third  case  the  instruction  in  question  is  not 
set  out  in  the  opinion  and  nothing  can  be  detorained  therefrom. 

The  plaintiff  also  claims  srror  in  the  giving  of  the 
defendant  Sadie  Hathan^s  iastnictioas  lios.  3»  9»  and  10.  In- 
struction iJo.  3»  relates  to  the  issues  presented  by  the  plead» 
ings.  It  read: 

"Tiie  court  instructs  the  Jury  that  in  this 
case  the  plaint  iff,  Charles  liowes,  lias 
filed  a  complaint  in  two  parts  or  counts 

against  the  dereudani>Sa  Sadie  i^atlwin  and 
Ssther  P.  Fetters. 

"By  Count  I  it  is  alle^ied  in  substance  that 
on  the  date  in  question  the  defeadui^t,  Sadie 
Nathan,  operate!  the  Kockford  Tap  in  Rockford, 
Illinois,  where  alcoholic  liquox*  was  sold  «*t 
retail,  and  that  on  March  12,  1955  said  de- 
fendant, or  her  a^^'^its  and  servaiits,  sold  or 
gave  alcoholic  liquor  to  Esther  f .  Fetters 
which  caused  her  intoxication,  ia  v*hoie  or 
in  part,  and  that  wh5.1e  so  intoxicated  the 
said  Est>her  P.  fetters  xr^ade  aii  ass^iult  upon 
the  plaintiff  causing  injuries  for  which 
plaint ii'f  asks  damages  against  the  defendant, 
Sadie  Mathan. 
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•By  Count  II  of  said  coiaplaiiit  it  is  alleged 
in  substance  that  on  Inarch  12,  1955"  the  defendant, 
Esther  P,  Fetters,  assaulted  the  plaintiff  caus- 
ing injuries  to  haia  for  which  he  asks  daaages. 

"the  defendant,  sadie  Ilathan,  has  filed  her 
answer  to  Count  I  of  said  cosiplaint  in  substance 
admitting  operation  of  the  Rockford  Tap,  but 
denying  the  other  allegations  ther^jf • 

•It  is  upon  the  aforesaid  cosplaint  filed  by 
the  plaintiff,  and  the  answers  thereto  filed 
by  the  def aidants,  and  the  issues  fon^jed 
thereby  that  this  cause  co^es  before  the  court 
and  jury  for  determination.** 

W©  think  it  is  proper  by  an  instruction  such  as  that  for  the 
Court  in  a  clear  and  concise  aanner  to  define  for  the  jury, 
briefly,  the  issues  z^ised  by  the  pleadings,  in  susssary, 
succinct,  non-repetitious  fors,  if  such  is  accurate,  and  we  per- 
ceive no,  and  are  referred  to  no,  substantial  iriaccuraey  in  the 
instruction  here?  it  does  not  atteiapt  a  lengthy  enibodiraent  of 
the  pleadings?  3IGNA  v.  ALLURI  et  al.  (1953)  351  111.  App.  11, 
The  parties  are  entitled  to  have  the  jtiry  instructed  briefly  on 
the  issues  presented  by  the  pleadings  that  are  for  their  de- 
termination: FRAlDEit  etc,  et  al.  vs.  HA!THAH  etc.  et  al.  (1949) 
33S  111.  App,  440.  That  the  instruction  uses  th*  words  ^assa-ilt* 
and  "assaulted^  but  does  not  specifically  also  us©  the  word 
•battery"  or  "hit"  seems  to  us  hypercritical,  and  does  i-^ot  deia- 
onstrate  any  prejudice  to  the  plaintiff, 
Bhastruction  No,  9  ^as  as  follows i 

«Th®  court  instructs  the  jury  that  undec  the 
Brara  Shop  Law  in  order  to  find  the  defendant 
guilty  the  plaintiff  mist  prove  by  the  ■pT^'- 
poader^ice  of  the  evidence,  among  other  things, 
that  the  said  Esther  P.  Fettei-^  ^■j'.as  in  fact 
intoxicated  at  the  time  of  the  occurrence  in 
question,  in  whole  or  in  part,  by  licuor  sold, 
or  given  to  her  by  the  defendant,  Sadie  JIathan, 
or  her  ag®its  and  servants.  It  is  not  or.ough 
for  the  plaintiff  to  pror©  part  intoxication 
on  the  part  of  1st. her  P.  Fetters •« 
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The  plaintiff  refers  ua  to  no  authority  to  the  effect  auch 
instruction  ie  erxtmeous*  It  is  not  part  of  our  duty  to  search 
for  error  or  enter  upon  an  indepimdent  investigation  to  try  to 
find  aaterial  upon  vAich  to  base  a  reversal:  PEOPLE  v,  FQSTBS 
et  al>  (1919)  2BB  111.  371.  We  believe*  however,  that  the 
proposition  of  law  stated  therein  is  substantially  supported  by 
SHORB  vs.  WSBBm  (1900)  183  111.  126;  it  is  not  necessary  by  aa 
instruction  to  attea^t  to  define  "intoxicated*!;  the  word  '•liquor" 
as  used  therein  necessarily  sieans  *alcolu>lic  liquor*  under  the 
circumstaz^ees;  and  the  jury  cannot  have  be^-^  .aisled.  Other  in- 
structions were  given  relative  to  the  OraiB  SLop  Law  but  if  they 
had  not  been  the  plaintiff  cannot  e^splain  that  the  Court  has  not 
given  an  instruction  containing  a  correct  statea^^it  of  the  law 
and  applying  it  to  the  facts  in  evid^ice  unless  a  proper  isstruc* 
tion  has  been  prepared  and  rendert^  by  the  plaintiff  for  that 
purpose*  STIYERB  v.  BLA0K  AND  CO.  (1942)  315  HI.  App.  3^. 
Instrviction  Tio.  10  z>elated  to  the  propositions  to  be 
proved.  The  plaintiff  again  cites  us  to  no  authoirity  to  the  effect 
that  this  instruction  is  erroneous^  and  we  will  not  search  for 
errorj  we  believe  tl^re  wis  no  areversible  error  in  giving  it; 
that  it  used  "intoxicating  liquor"  instead  of  "alcoholic  liquor", 
and  that  it  did  not  attee^t  to  define  "intoxicated",  "intoxica- 
tion", or  "Intoxicating  liquor"  are  not  defects,  or  defects  of 
substance,  and  cannot,  under  the  eireuBStances,  have  aisled  the 
jury.  Ve  know  of  no  terss  idiich  e^ild  safely  be  incorporate  in 
an  instjructicm  defining  "intoxication"  or  the  other  sirailar  words: 
SHOEB  V.  WBBBSR.  supra.   The  use  of  "assault"  and  "assaulted" 
therein  seeias  reasonably  clear  under  the  circusstanees  and  not 
prejudicial  to  the  plaintiff. 
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The  plaintiff  also  claims  error  In  the  giving  of  de- 
ftmdant  Esther  7ett9r*s  instruction  Hos.  1,  2,   and  6.  Instruc- 
tion !lo«  1  related  to  the  propositions  to  be  proved.  The 
piLaintiff*s  only  objection  to  that  instruction  is  that  it  re- 
quired him  to  prove  he  was  in  the  Eockford  Tap  March  12,  1955* 
This  factual  matter  was,  in  effect,  put  in  issue  by  the 
allegaticais  of  the  pl^dingSf  and  we  find  no  error  in  that  in- 
spect in  giving  that  instruction,  under  the  circuisstances. 
Again,  we  are  referred  to  no  authority  by  the  plaintiff  as  to 
why  %hsLt   instruction  vtas  error,  or  prejudicial,  i-eversible 
error,  imder  the  circusastances^  and  we  will  not  search  for 
error. 

Instruction  .lo*  2,  as  it  appears  in  the  abstract,  is 
marked  **¥ITHDEA¥tl'* ,  and  requires  no  ftorther  consideration. 

Instruction  Ho«  6  was  a  rather  standard  instruction  that 
the  plaintiff  is  required  to  prove  all  the  elements  of  his  case 
by  the  ©neater  weight  of  the  evidence,  etc.  This  instruction 
was  approved  in  STIYBRS  vs.  BLACK  A?ID  COKFA?^.  supra,  and  in 
LAURENT  vs.  iqimiAET  (1954)  2  HI.  App.  (2d)  410,  and  in  this 
or  a  substantially  similar  form  is  not  at  all  lumsual. 

The  plaintiff  also  makes  a  point  of  the  Court's  ad- 
mission into  evidence  of  the  conversation  of  Esther  Fetters  to 
Sadie  Hattmn,  as  related  by  Sadie  liathan,  that  the  man  had 
bumped  into  her,  knocking  a  ^Lass  out  of  her  hand,  and  fallen 
down.  The  ixLaintiff  urges  this  was  hearsay.  A  reading  of  this 
testimony  discloses  that  the  conversation  was  in  the  actmO. 
presttiee  of  the  plaintiff.  The  plaintiff  ims  lyizig  on  the 
floor  at  the  time,  and  Mrs.  Fetters  and  Sadie  Nathan  were 
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iBmedlately  above  him.  Inasmuch  as  it  dods  not  appear  that  the 
plaintiff  V&3  tmeonsclouSf  •  he  says  he  was  not«  -  or  incai^bla 
of  testifying  as  to  his  own  versi<ai  thereof  or  the  facts  gener* 
ally«  which  he  in  fact  did,  -  we  do  not  believe  this  te8tisK>ny 
was  incompetent. 

In  the  coiirse  of  the  trial  the  plaintiff  was  asked  on 
redirect  examination  to  state  the  length  of  the  sear  on  his 
iright  cheek.  An  objection  of  the  def^idants  was  sustained* 
The  plaintiff  claims  this  was  prejudicial  error,  the  testimony 
was  isaterial,  and  he  was  deprived  of  a  fair  opportunity  to  pre* 
sent  his  case.  A^  the  defend^uits  point  out,  however,  the 
plaintiff  had  previously  in  his  direct  examination  already  tes* 
tified,  without  objection,  "the  cut  I  received  is  2  3/4  inches 
long,  I  think,"  and  that  evidence  was  already  before  the  jury* 
We  believe  that  sustaining  this  particular  objection  to  this 
other  later  question  was  harmless  error,  if  em>r  at  all* 
The  jury  already  had  the  fu3JL  benefit  of  the  evidence  here 
claiaed  to  have  been  erron«>iisly  occluded,  and  the  plaintiff 
was  not  prejudiced:  HATIQIIAL  IJCK  CO.  v.  ALDEEK'  (1933)  271  111, 
App*  37.  The  jury  personally  observed  the  plaintiff  while  he  was 
testifying,  eAold  see  the  scar  if  it  was  visible,  and  appar«atly 
on  both  direct  and  redirect  exaiaination  be  gestured  or  pointed  to 
the  place  on  his  face. 

We  find  no  substantial  error,  and  no  reversible  error, 
asd  the  j^w[gs€B3t  will,  therefore,  be  affirmed. 

AFFIRMED. 


'.-miGHT,    J.    CONCURS. 
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<^tMm^7  Clreult  Courts 


■wk«  M  appMl  tramx     (X)     Ui«  oc)d«r  Aif  S^j^wAv  16,  1952 
•llowiac  tlM  netiott  Af  ftr»t  Giil««bMrs  HftttowU  lliuiik  tad 
Tnuit  Oonpftig^,  «  imtmviMiut^  U»  strite  tlM  een|pl«iat|  (2) 
tibt  ardM*  vf  »— fbwr  I6,  X952  Awiylac  ^Im  mUiw  of  tta« 
ylAltttiff  «#  4UM  ««rt4Un  «4<itl«aal  pKrtlM  4*f«ndtot| 
O)  the  «r««r  «£  r^krourjr  6,  X936  dMying  th*  ■otloM  of  tlM 
pXatatjLff  f*r  l«ftir«  W  fU«  «n  mmrt»fl  f— plaint)  <4}  tte 
•rter  of  Folnniftry'  24,  X9$6  diB;/iac  tlMi  iMtliM  of  tlM  pCUloo 
tiff  t«  •MMliiUt*  t«vt*U  cmm;  (5)  tlM  orter  «f  kprlX 
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X^ftXmnyt  itx¥i  (A)  Um  %. 

malj  tm  rwlw  final  J«lpMnt«t  awtwi  cr  dwrttti    g^ 
iffi  JTAIiti  M^i  MTt  77o    »«»•  •^  «»•  •»*»•  r«f •«"§* 

f>irik«r»  m  Af9««X  ««r  1M  t«k«i  %o  tluu  e««art,  •  Mi 
far  «i  Mitwrlal^  •  afur  Um  aaqpimtlM  af  40  4airi  iVaa  tiM 
«i%vy  af  Ua  avtar  •tmfiUiamA  aft    gff^  T^i  Mi  MTi  IXAllii 
iS2LUH£aJSl*    ^^  Mtiaa  af  ayyaai  af  Aacaat  4^  19I4»  la 
tiMM  <0  4«fa  aflar  «ka  anWr  af  aar  tt  Urn  orOari  «a»> 
af »  aatf  iMaaa  tlOa  ayyaal  4ia#  vot  Ua  far  that 

ilaa«  09mi  ipara  anr  ^^  ^^  triara  flaal  ia  alMunattar* 

«a  watUa  af  %km  yXalatif f »  aa  a^Jaatiaaa  Wlag  flla« 
^  tiM  iafaaiaata^  urn  hava  karatafara  iiapwati  wiyi  %Im 
ftaniakiaft  af  an  atetraat*  farauaat  ta  mar  ftala  6t    "ff^  ^^- 
Ml  lift  ITIHh  W7t  JiTi  ittrf^    taak  Maa  4nmi  aiM  tka 
aaaaaaarilr  imfHitd  aiaftlia  tkat  Um  raaari  aii4  %Im  |laia» 
vif f<-a2>fall«it«a  briaf  mmXA  aaafam  %m  aar  lalaa  aa4  mHUA 
!•  aafflalaM  aa4  af  aatk  alMi«atar  aa  aaaiarataly  aa<  ■iataataly 
%a  fraaaut  tka  aaaa  tmr  aaor  aanalilanHlaai 

TiM  laalttffa  Irlaf  la  Uttr  (4)  yafaa  la  Xaagtiu    It 
la  U^UfU  Ijifea  •«»  farta^  «  lawa  aaMval  J  U  aaUa4  •■itara 
af  %IM  CkHM^»  ««  iaaM  11  am  ill  IX  la  aaUai  •Ipfallwifa 
•f  tKa  Caaa^,    liMibar  Z,  flaUopa  af  «l»  6aaa»  rmtm^  la  Adl^ 
•a  l»Uaaat 


•  a  • 


■»§t  <Mm  'iM 


':S*S'   ':&^*^  -Wt,  H^i^sf  »?/  SsmK0^  ^ 


^oAf:;.    ■!&<■     -^^V/Vl^'JSnS     jj>i|S^Si^i5    'Mir      *Q-    W'SfS'/^j^      ; 


0%;-.S-s.v3i    &\Ct      V.''. 


•P    i^    --v 


AfrU  t7e  1944* 

ntet  feJM  GlM«i«  C«(«rt  Aid  Mi%  iMflw  >rS«4Uti«tt 
ia  %lM  mMMT  Iwoaw—  «f  t)Mi«  <M«r9    It  is  Ilwr» 

trwk  thia  C«ai«  t«  mw?— A  ymrlAlAc  tonnlntfr 

■fiwile  aiMl  dmUlB  ]i«rtisi  atd*  tar  Um  Oirrait 

wltk  miladt%«i  t#  thU  Courts* 

»M>»»r  ZI^  af|p4dLliB(«*  ThMKT  •f  ^^  <3«0»«  •Mi^iU*  «]b««t  torn 
Nil  VNPM*  tAi  !•  »9t  a  gtfcti— It  •£  tagr  UMuy  t^  tli*  «M« 
tat  nifarittf  m  nttlMr  wpMlng  mtii  «f  aU>g«<  £m%«  «r 
■IlilitU—  •£  MM  wf  tht  plMiAlacs*    Hm  iafilMti  ■pfilltM 
IMM  nUA  M  trUf  iMM. 

Our  liU  7»  Brl^fk,  ffli  Ui9»  Mi  lift  ittaii  WtTt  Wi 
ISUZ*  fMHiii  tk«ft  tkm  «ff«Uuit««  Wlaf  akftU  MB%«li  tlMM 
41iri*i9M  la  tkiB  9Hmr%    WuMm  of  tlM  eM«»  folM*  aMl  Jteywr* 
ItlM*  atatMwt  •#  VMt««  Mtf  irvMMt*    th*  Hiftim  «f  «1m  Cam 
i»  tm  Mwtalft^  i»  tm*  «H«rt  CD  tte  Mkwt  aT  tkm  MtlM^  tte 
Jnil»Mit  «r  imww  tyjiMrnt  £rM»  •!«•»  U)  Urn  plMi1wgi»  LT 
Mtarl*l»  ««««»  mA  (I)  «  tarur  statMWt  Mfcllnlmg  «Im  i^ycLUst** 

eM«lit  «r  tkm  fMfMitiM*  rili«i  mptm  im  wjpptJft  •£  %1m  «r9Ml« 
vitli  •itatlM  9i  MtUwrttlM*    Dm  9UtMMt  •€  WmUt  mA  Arvi* 
Mat  4X.riMimm  «r»  aIm  MpLi«i%lj  4«nM4  la  tiM  ftaXa* 

UlM  AivliiM  at  «U,  *  U  vtatM  a«t  «  slagU  ffMlliM  ihk- 


*!• 


"m  m-mi 


■■  ^1       4V.^<4 


■»%  .fi  ^i 


•■i'^'5'aa^ 


.-*  &kM  -^Jf 


>«iiwa-'^T<i^ 


,;.  w^^ii:  mi-':^-f;f?-^M^i  '% 


'-*'  qI^'M  *^' 


liM  vptm  la  tmfifmt  «r  tlM  t^ipml$  §mi  c&v<m  vm  at*  a  «iiicX« 
•ItAtKa  ftf  Mr  MfeterlAjri  it  iHM  a*  lufMiii  «f  fmi^B  AlvUioai 
it  IM  aa  Arfwt  <ivi«i«a|  ita  latara  af  tht'fftaa  Ai'vlaian 
ia  inaiifarti  baaaiaa  it  Am*  aat  SMtala  ftlMi  >i<g— li,  ar  iinai 
■If tail t<  fr«at  tte  yltailagi^  ar  a  tariar  rtatwit  — IJtalii^  tte 
ayMUavt^a  tiMavjr  ast  tka  caaai  vitf  lihat  ia  aiULMl  WttAtw  XX* 
Ippdilif  a  ffciirj  af  tka  3a««,  U  aa»  a^waaai  ta  ba  a  aayaivta 
tiviaiaa  Wt  a  fait  af  tiM  Hittofa  af  «l»  taat^  ia  ai*  af  artar* 
aad  ia  aat  a  atatvwKt  af  aajr  tlmay  aC  tHa  faaa  «iyiMy« 
Hm  niwi  lM>a  ia  XIX  yafM  laac*    ^Bm  i&aiatiff*a 

tka  ifri— tiwug  a»i  farUaalavXy  la  vlaa  9t  tha  fOaiiKtlf r*« 
Intiag  aata  fit  ta  i«|piMa  tiKt  tlui  AMOabluc  af  aa  atetvaat 
«iU«  a)UL«k  vi«na»  «a  >r<ai«dl<  it  ia  wfattilly 

■piiaartXy  ■ ary  ttet  tte  yXaJatifaP^ajy^l  ^  ant^a 

Iwiaf  mmtmm  ta  aiir  kwlta*    Zt  6Ma  a«t  4t  aa«    It  naji—ni 
YiaUtaa  tlw  ftiaaa.    It  ia  Mt  wwm»  tiait  a  imaiwH  «aUa4  a 
Iriaf  ta  priatMl  mi  f iXatf*  Hdaaa  it  ataJM  a  alaar  Mi  iiatiaH 
it«  aaik  a0  ia  tlM  liapar  vMViM  af  a  Wiafi    MtBtUU 

(Xi97t  77  XU*  Ayr,  fe7i«    »•  aia  wtimt  m  aVU«a» 
tiaa  ta*  aai  wAXX  aat.  acavali  tiM  rMaai  Omp  aaaaitta  «Mar  aata 
aldaiiaa  wiir  aay  W  iiaaaaii»  «»  tM  ayprtlt  aait  ijailflially 
yaftat  a«k  tiia  ■nigai  «rp«r«Mi  yaiail  at  aai  fwiit  kia  faaataa 
tmt  av«iim  aarfl  ta  %a  aivir*  •  aai  if  Iw  Mm  ai**  «a  i^U  aat 

am)  »>  m*  ai9,  it^i 

(X9)4)  ti5  XU«  ivF*  ^Vt*    tlM  kriaf 
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)  Sbum  Go«mtgr* 


::asa;.aTSTfrr~^-r°TT77iTaaasaa 


aotrissiJae-^. 


M  Isadloi^  to  rtotivsr  rwot  uodtr  tk«  tww  of  «  tirlttw  Umm  with  liM 
d«tfea«ft8ta,  ^trlok  Delan  m  •  s.  L*  Bai^««    tIm  ^tefttatoatt  OMai4*ci  a  pM%. 
ttea  of  tha  l«ad2a«l»a  in>«Rla8a  fter  th9  aporaUctt  of  a  MdicMl  l«boraU»7. 
A  lad^pwat  la  tlto  flaottat  of  |^aa»0O  aad  <»•««  ©f  ausit,  a^unUag 
ta  I50«00,  vae  laltlalJy  obtalaod  Ijgr  ?*e  plaintiff  ufioa  a  stataamt  of  oIaIk 
m&  A  eapiBiMt  a(«taiao<l  ia  tHa  ta»s  of  tto  Iaaae«    Hiamiftar,  upon  ai»tiQft 
af  ^m  (ittf^aaiaata,  mjif^rt^  tgr  aff i^lwrlt,  %li9  laia  oo«»t  v»«aW^  tiui 
Jai^iWit  and  aot  tHa  a«tt«nr  far  laaHag  vip«m  iM  U«m  ralwwl  »^  tte^  ^af«»a-> 
aala  &  thair  aetita  •ad  affidavit.    tt«  ^i£aa«a  iAUrp»M4  !y  daftniluita 
to  til©  dlata  far  mat  waa  that  af  ooaetwetlva  «»riet48o. 


Sji.1*     X  %Jl  r.- 


"Aiwiiriii^iiimiMiiiHiiiiiiii   wiitwiiii  i<ii>i—i >>ww«i«c»  ' 


iiaiyii>nBaisssJ!'JWb;tgig3rB!^»jfc'-:  .  ~"i'a,gj:jL!tya~irtggt:8g 


•Wf?** 


iSif^'.:^'j~  ixr 


At  tlut  trial    be  parties  ^istsrs^  late  a  SUpuXfttixm  ^iaittlBg 
tiMi  floc^ti^^  of  a  oex't&ia  yrlttoa  laai^  <3V%«Ki  Hsigast  I9p  1^52^  qr  '^ 
farU^c  f^?  a  tem  of  t;«  7»»rs»     I^  tsas  f\}rth«ijr  ati^^lated  that  tl^  tam 
vae  fQi^  ^Mt  ymaent  aoae^asiag  Ootoh@r  1,  195^^  at  a  OKmiihly  .'^»8ial  of  SS5«00| 
that  Hm  !•»•»••  u«ra  Sa  fessaasloi  or  i&a  i^r^iiftsa  jrixtr  to  tha  tera  ia 
c^i^stioa  aadar  a  provioaa  ttaitiM^y  ^aA  resain^  is  phsrsiiaal  paasaaatoB  of 
tte  pr^^sae  ontH  iOBMitlaa  chorlag  ti»  jean^  of  Jjaanaxyf  195.3»  <>d»n  ^i>«7 
aB77€«d^>adi  poftseaalfla  of  th»  dsmis^  ^r«»iaae|  tJ9iat  t^r^  ->«a  na  srasat  a»r»> 
r^tly    u«  tha  landlord  4wb  leaa^as  pit  Idas  pre«ljieet  ^^ad  flnall^^  that 
em  deM^jar  19^  19^»  tJM  dafeadaata  asnt  tx)  tlM»  plaintiff^  ^^lad  Uie  plalatiff 
iwealvad  a  oartaia  noilo*  la  vrltlaf:,  la  vhisb  tita  dafeadanta  aotlfiad  t^ 
laadlfird  tiuit  la  30  day*  i«f«n^bnta  vara  8x>?iag  to  a  Ofav  looatioa  ibr  tha 
veaaea  that  the  laaaad  pr«ttia»«  Isid  ^m««<l  tmiasirablft  bactauaa  of  les»ar*8 
ffiUsra  to  proTl^lte  haat^  jaaltor  sar^ioa  mcl  alarrator  SAnrica  in  aoc^ordanoa 
vith  Uk»  t^sus  of  tJ9^  laaaa* 

Uta  urlttaa  loaae  oontaiaad  anoag  Ita  tsnea  a  i^j^aeifie  r^ratl^Mi 
that  tha  leaaor  wnild  at  all  raasMMbla  beura  c^rrlag  aaflii  4tKf  <tBo!  MniRiag 
^orlaf  9<Mk  vlQtar  tax*  a«  psquiraii  by  tJta  aeaaoa  ^\umi9i^  at  Ita  owa  ^K^«m.a»^ 
0*fa  haat  far  cha  haattag  a|>paratas  of  tha  daoiaedl  j^nAlaaa*    tha  l«@sor 
further  aees^  W  th»  teraun  of  tha  Xaesa  to  kaep  tiM  pr«ai«aa  saaem^Uy 
a«^d  for  aad  elee»a4« 

Flalati  f  iatrocSnoad  t^atlan^f  ti^t  Hie  prmnlaaa  had  gaaaiaad 
^»*9Qtaa  f&r  six  acnths  fello'dog  the  daf^idaats*  mrnn^me  of  posaasaies^ 
aad  alaiaad  da&aiiaa  ia  th@  osiOQ&t  of  rs^t  ^r  thst  paH^td* 

Him  ->af<Haae  adraewad  67  tha  -^af^^anta  waa  tlat  tJSMi  laa8f^*a 
failttr«<t  to  provide  haati^  j«edLt«r  a^nrtaa  asd  alAvater  asarrlea  la  aooea^teMa 
Kith  1^  tenM  of  tha  laaaa  aaaanted  to  a  eoaataaoti^  anitetlea  s»il  r^laaaad 


-  ;>  « 


'r    4' 


.    /  tt&S  ■«trfS'  »*? 


fptrtS   h»i:....,:     .  ..- 


«S?ft« 


e'-ftsssfttti  .■srtl^  **»*• 


«|i)!«.it.triJ>r«»Mi»i  •»     f|!j      m^J- 


ttMi  trm  ^M>  fWtDar  pogwAt  of  «qr  ^^^aX  follovi3%  tlti»ir  mrr'aaSm  of 
)M»«mimSo&  of  «1|9  d(Mda«d  .»pe«i«e««    3;be  testiacKsgr  |»!>o<^(!*d  1^  th»  pUintiff 
iBBdlesvi  ves  Xt»it9<i  %&  proof  ^iiat  th«  ppmima  h&i  rcawlMid  «MMMapi«d  r«r 

Watisosor  ©f  nrif fi-fl*^  ihei  baiX-ito.;  iBoaafffiP  from  Gc"l«ss©r  6,  1952  aatil  tte© 
dttfjaisSgat*'  4ss«2"*ar®,  th;-t  be  hail  y«e»iv«d  i»  wsfs^lafats  f««  ©ltls«i?  Ct, 

or  ttot  it  fea-d  ftemlshftd  hsat  s»d  prcsvid^i  tSs©  othsr  s%rHja«3  i^<|iii?%dl  of  It 
UBiisT  t&e  tsa-^ss  of  tfes  vrltt^  Ia«3«s,     Ss  5St5.t3?ast,  the  '!«f«!«uites.ti8  e»ll«i 
iSsit»^  %fi%£A9ma  to  'Jos  stau?*  Is.  adiiitS,^  to  tlK!safel?>?i5,  c^aah  ^««tlf^iag  to 
'Uwt  fkiCt  that  duHesj  "^te  wlstsr  of  1952-1953  t4s«r»  v«y*  msm&Sf>;.n  tSsta*  ^Jtun 
^  fe^%  wag  55  wr  60  iasgrs*®^  aa<&  ss  1®  pr«-s^^t  tibs  <2etfi9'?4aat«>  mid  thi»  ©tlMMr 
temnt^  fiiw  «lBrsyiRg  ca  "iwix  r?3>;^!«tiYc  >iSiSlji«8S39  mvi  apera  o($caslott  fbr«lng 
tto  oe^%j«ast«  of  ^^  ^ildiag  td  gp  hi»3s«     '.)r»  Dolt^  sjcd  l«e>«  S^jg&ssy  their 
ofl'la*  ^1«  ^  fan? isff  -wfeo  jaadat&lm?wt  «  plmu  of  1s.;«liis9ffl9  in  ■^ha  bailt^lng, 
m^  omi  '^bh  AiT^i^T^^  \^  ^mo  msASBt  e:"  th«  l)ull?!ifig  for  a  tifflAm  «mcdii^  te«fe4fla4 
tHS^ai'^'E^dall/  tJt^^it  th«  betit  w&a  ia»d«|»?at«  «t>  totally  la«ki%  e»^imrjil  tlati 
tto-ifflg  tils  fcdatar  ^?  1^2-1953,  «ltj3wfir  bacAu*?  of  m  fasi  or  b©c««»»  tjj* 

liewimw  e-f  IsMtt  f hilars 3  oc  ^rf^stS.  ■ao^.sie'BS  '■i«gr  fe®«?.  t©  way  tJ»4r  eoat» 

Bi^  .^rtigi*'%  vha  ¥s»  plslatiff»8  ageat  2ii  tSi®  iwsesesRsnt  of  tliss  'toall^ila^ 
a,:feiit%e<a  "^tat  th^ra  w®rs  p^rl^^ls  irfa^a  tksrs  vaa  a©  h(«!«kt  f^rjiii^i^  t®  tj» 

'as©  imit  \asuld»'t»  I®  <T»4t  of  ©smde*  f^r  tisa.  oil.  dMsi't  rwa  o«ft  ©r  iwHinthiag 
IJJtos  tfeat,    Of  ssmrsa^   t*w»,  oil  »as  srtntaraeta^  ibr,  l^t  sss'^wpal  t-ljsKsa  Um 
ii^pCLlwr  failed  #14  so  ,:o.nii,  aad  fer  rllff#Krmt  i«&flei^  tlM»r«  "H^aad  b»  ao  bwatt," 


•.      3      •►■ 


./>*  ':,;■:  ifni  i  jrfsiK^  MistCasaaJ 

"'^;  ^''K:  iim-d  -A^  _  —   .- 

.•«%  s-   ■;■;•■■.  .V.-:    .■•«  ft^asitfer  <|ifv*i-t-"'  *"  :'s*t'x&»  ««t-^  ;a4J'  #a*1'  »#'■ 

«i.  crn?*>f  vir%»4"x-i«  !BTt#«.  flrtstfti*  i***-  ^'^-^'ji-.fr. 


fit  tiMr  vim  V9   tdke  of   tM«  «4i«»f    tlMl  qn>£$CtlO«  ^T  d«t«7ffiinfttl4Mi 

is  «<»»1ilMtr  1^  «U«s«»d  failarv  to  fUs%Mi  beat,  ti>^^»ti»er  ultlt  tte  alloged 
Mta  ef  fld«9io^3at  o^f  tlw  plaiAttrf^  its  ^mts  aed  ocHnrttRts*  ocNoatitBlMd 
a&A  «  taPMuaii  of  tte  laadlsrd'e  ocnr^sffit  as  |astifi«dl  tte  dsf^adinte  mrtag 
ftrcB  ilM  pnNiKUas  and  s<€fa8lag  to  pe?-  farter  rent*    !%«  trial  judg^g  cittiag 
vlttettt  ft  ^^>  imawsra^  this  HUestJb«B  i^  ti^  ae^fttlvs*     4p:33J.aat  nrg;98  in 
«ff«at  9uit  ^ii^  ^d^isat  of  Um  trial  Ja^  ^s  eoatraxy  t^  t,be  I«^  sM  ^Jaa 

^BioaX  {xsstar  ef  *  t^e»t  ia  set  ^saantiftl  to  taonstitutd  his 
«vi«tiQ»y  >i^iofa  ssqr  ^  «>astruetiv»  la  oiiur««tRr«    A  eoaatzijotlye  ^lotioa 
invol?98  at^^Nmdtr  of  tjesMsalaa  \)f  tlu»  tMwiKt  en  jti@tiflabl«  i|r^»d« 

ratbar  titt&  s  dopdLTatien  of  aetoftl  <»Qmi|»aeer«    tt  m^  result  fv)E»a  the 
lAttdlca:^»«  failTirft  or  x^foeal  to  parf&m  tl>©  eevs^nnii'to  usul  eos«iitions  of 
tl»  l«ft»9«  ^^B«  f»r  tsaouaf^la^  fAlltir^  of  tbe  Issdlord  to  fastULaiai  hmt  ao 
»^ir«a  ^  tfc«  lows®,  &id-Jittf;a  v.  Hi^Mffi^  336  lU*  48.2,  4S6,  JisskLS* 
tteSgp^ttu  203  ni»  J4>'7«  m5,  a86«    An  «ot  of  ^o  a^adord  of  »  gr«im  sad 
poannmat  otwraatsr  %iiiah  r^ndors  the  loam  uaarailiag  to  th»  t&asat  op 
^pi^mn  hia  of  ^    Htm^flalal  oaJoanKOtt  ef  tint  ^^^»«sises»  o^stita'^tf  « 
«oiial«ietiv«  ovlstien,    ^atofpMlf  ^mU  •y^t-S:r..^oi^sl3sAS*4^,„Q£?!B<i* 
340  Zll*  1%»  20IO    ttisro  9«B  ^  ao  e^Mrtro^tirs  <r7ietioitf  hoveror^  saigas 
-^  t^Uffit  s^remiiiiw*  pesaeoaioa  or  al>aadoas  tli®  ps^mXamB  --ithla  &  r^ss^a^iblo 
tiM  aftftr  s«^  faiJbirfl}  la  that  ^t9&%  '^^  t<^aaat  is  relioireS  I'roa  .:»^rs^t 
of  j«it  follouiag  his  qpitting  of  tfas  jxr^sHiaffis,  I«L*?o  IfiQcHora  «ad  l^act, 
s«a»  355, 

So  brisf  was  filM  hy  Aa  aip|jell««  ia  this  Omxrtp  aad  soeertiaflj' 
vo  «UE«  not  af forfM  th@  bsaaaf it  of  e^  wigmm%a  thai  it  oi^^t  bM-m  ad?iu^:ae>d« 
It  dooa  aot  «ip^o3r  flran  tii^  r«0)»rd  ^mt  eee^  alsJM  oould  te  aado  tMt  %e 
%»aaati  i«ts«d  their  rii^t  to  -moate  or  tkmt  ^h&y  stslt^i  aa  iias'oai^i&^lo  tiaw 
i»f©pe  vwMtiaga    RfeiUMBP  is  thara  tsay  sipiifioact  isjni^llGt  ia  tjjfi.  ^-^iiAmot* 


4- 


^r^ 


-■roc   ,ec^^f-' ;  -t::  ;  ^•jy^v  v-*'  iii»itMS<<«ffl>r««Sr /Ic-flUiC  ?».•■  ■ 


iiliii1i«r  of  191^»1953»  f^iXsd  t«  provide  b«ftt  m^  as  t9  r^^iMltr  th«  Ia»s»  uo* 
<Mmilla§  t^  Hie  t««9iftata  md  to  di^fn*£'sn»  ^^sa  of  Hue  k»a«fielai  ^ajoiwmt  »f 

Mtos'*    1l!b»  Stf^adfiats  x>^peati<^dly  r^gist^rQd  complaints  with  plftintiff *e 
•9a»t9  la  <A«s^  of  tlw  buU'^^ii^y  b»t  wlthoQt  ^TlfsKKt*    tms«r  tb»  ^Me«li<ed 
9M4NI  is  XXXIsqIi  and  ethisar  Jnrl^latloosy  mA  ocxuitltaWB  &  ojmstruetivw 
sTlA^bga  oJf  tti»  tttBASt  aed  rsXiMia^i  bin  fnm  furthttr  pajiwmt  of  p^mti, 

pqjgnea^a^-yjpaf  340  HI*  ^96|    S«4|  (rasiotatiwa  la  69  A.1,3.  10^3« 

£a  vUfv  ef  $ito  fi&r<»eoiB£f  «9  believo  Hutt  Hw  jsdi^smt  of  tl^  trial 
•eturt    «a  «ontr«ur3r  to    h»  law  fiB<J  t}>»  f»HdasMi«    via  at%««^  o<»n3id9rebl« 

SKOmmMB  be^t  fsiS^res  ia  aot^  of  ths  defefidwits'  »»js»at»i^  ,'?ota»ts,    ;>/» 
faol^  tiat  lito  trlttl  ee^Tt  «rr^  la  grontias  a  la^dgneat  %«'  th»  plaintiff  and 
Mbould  hav«  fot!a<3  fe»r  th«i  ?i«f<ni<lButs*    Sim*  tlu  '!l9f^3id«nt,  DoXan,  is  th^ 
sele  i^pp»U«8ty  M  «|^3y  ear  order  h@r<»iii  ^il^r  t»  Ma*     (Stappaan  O^itrfe  r^l« 
35  (3),  S.H^.  «ai,  no,   ^«r,  .101,35  (3)) 

Hk)  Jarlgprnnt  of  tite  i^jr«%iit  Ourt  i»  v^^vmd  mad  3^^and»d  aa  to 
^M  il«f«r4imty  ]^ts'ita&  DoIab,  with  atreetionB  to  tk%  cW'mi.t  Qxrii  &i  Slum 

.    iM0B«nt  r9V«raeS  ««  to  4»t«eiAmi%  Htriak  Sf>XaSi,  j»ad  rMHtadtd  t4,tlt 
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STATE  OF   ILLINOIS 

iiPPELi^^TE  COUieT 
THIRD  DliiTRICT 


October       Texih,   A.    D,   1957. 


^6. 


»6> 


o^ 


1^ 


j^  X  ^  ^ 


General  No.    10127 


Agenda  iJo.  7 


Pockford  Life  Insurance  Company,   i! 
an  Illinois  Corporation,  \ 

\ 
Piaintif  f-iippellant,  \ 

vs.  \ 

\ 

Production  Press,   Inc.,   an  \ 

Illinois  CoriOoration,   G.  Y.  \ 

Y<owe,    Catherine   ^owe,   Reaugh  Jl 

Jennings,    R.   Y,    Rov/e,    Jr.,  i 

fiilicont  R.   oiirmeil,    F.   Harris        \ 
]:owe,    Calinda  Jennings  and  \ 

'William   ^Jeutsch,  \ 

\ 
Defendant s -Appellees,    i 


uppeal  from  the 
Circuit   Court   of 
MoTjan  Gouivty. 


REYNOLDS,   J. 

This   is   a   suit   brought  by  Sockford  Life   Insurance 
Company,    as  a  minority  stocdcholder  in  Production  Press,    inc., 
an  Illinois   corporation,    against  the  majority  stockholders 
and  directors  of   the  eorporaticn.      The  relief  sought  was 

(1)  restoration  to  the  treasury  of  the   corporation  of  300 
shares  of   stock   alleged  to   have  been   iinlawfully   sold, 

(2)  restoration  by  two  officers  of  compensation  paid  tc   them 
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in  addition   to  their  salaries  as  officers,    (3)    voiding  the 
action  of  the  board  of   directors   in   increasing  the  niunber  of 
directors   from  seven   to   eight   without   aLtendment  of  the  articles 
of  incorporation,   and    (4)    voiding  the  action  of  the  iioard  of 
directors   in   1955  ulth  respect   to   the  election  of  officers 
and  the  appointment  and  fixing   of   compensation  uf  a  general 
manager  of  the  corporation.      The   pleadings   are   voliuuinous, 
there  being   the  original   complaint,   with  four  ajaendiaents, 
answers  to   each,    and  motions  to   strike   the   complaint    ano  the 
amendments,   and   it  woul^i  taike  much  time  and   space  to   go  into 
detail   as   to   the  pleadings   and  would  serve  no   useful   purpose. 
But   in  order  to   properly  consider  the  matters   involved,   a 
certain  aiaoxint   of   detail   is  necessary.      Prior  to   1940,    the 
plaintiff,    the  Rockford  Life  Insurance  Company,   was  the   owner 
of   594   shares  of  the  then  1280  shares  of   capital   stock   of  the 
defendant.    Production  Press,    Inc.      Cn  December  13,    1946,    300 
shares  of  couimon   stock  held  in  the   Production  i-ress  treasury 
was  traiisferred  to  "teaugh  Jennings   for  a  purported  price  of 
!>12,57  per  share,   making  the  total  number  of  outstanding   shares 
1580.      Prior  to  Deceiaber  1946,    627  shares  of  the   stock  were 
owned  by   individuals   who  by  laarriage  or  blood   relationship 
were   or  became  laembers  of  the  Rowe  family,      594   shares  v/ere 
owned  by   the  Rockford  Life  Insurance  Company,   and  59   shares 
were  o\smed  by  two   persons   unrelated  to   the   Rox^re  family  and 
not  connected  with  the  Sockford  Life  Insurance  Com.:)any,      The 
sale   of  the   300   shares   frou  the   treasury   of   the   corporation 
to  Reaugh  Jennings,   who  voted  consistently  with   the  Rowe 
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group,    increased  the  voting  power  of  the  Rowe  group  to   927 
shares,  and  increased  the  outstanding   shares   to   1530,      The 
Production  Press,    Inc.   was   incorp  rated  in   1920  as   Cloverleaf 
Press,    Incor'XDrated.      Its  charter  ;)rovi  ted  for   seven   directors. 
The   1919  Business  Corporation  iVct  of   Illinois,   under  which   the 
corporation  was  incorDo rated  provided  that   the  number  of 
directors  could  only  be  changed  by  a£aendi,.ent  of  the  articles 
of   incorporation   requiring  a  two-thirds  vote  of   the   stock- 
holders.     The  name  of  the  corporation  was   changed  October   27, 
1934.     At  a  directors  meeting  on  July  10,    1951,   an  aiaendaent 
to  the  by-laws  of  the  corporation  was  adopted  increasing  the 
number  of  directors  to  e.l<^t.      There  was  no  aiaendiaent  aade 
t<.'   the   articles  of   i;.\corporation.      The   1933  Business   Corporation 
Act   provided   that  the  nuirtber  of   directors   might   be   changed 
by  amendment    of    the  by-laws.      The   plaintiff   contends    th.>t   the 
nuHiber  of  directors   could  only  be  increased  by  an   aaenctoent 
of  the  articles  of   incorporation,   b}'-  two-thirds    *ote.      The 
defendants   cciitend  that  the  19S3  act  applies   to   ccrporatioas 
organized  under  the  1919  act, 

C.   Y,    Rove  was  presia'ent   of   Production   Press,    Inc.,    for 
several  years.      In   1950  his   salary  was  fixed  ot   5265,00  per 
month,    and   the  evidence   shows  that   he   was   paid  the   sura   of 
$197,36   additional   coiapensatioa   for  claiiaed  traveling 
expenses.      In   1950  Catherine   Rowe,    wife   of  C,   Y,    Rov.'e,    v/as 
elected  secretarj'  and  her   salary  was   fi>,ed  at      195,00  per 
month.      The    record   shev/s  that   the    sum  of    -T1190,U0   additional 
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compensation  was  paid   to  her  during   1950   as  extra  time.      The 
extra   compensation   myments  were  siade  without   action   on   the 
part  of  the  board  of  directors.     There  is   the  further  claixa 
that  additional  payments  were  made  to  both  0,   Y,    Kowe  and 
Catherine   Rowe  in   other  yv.ars.      However,    in  a    jirectors  meeting 
in  1951,    the  additional   compensation  to   C,   Y.  Rowe  and  Catherine 
Rowe  for  the  year  1950  was  confirmed,    and  additional  coap)en- 
sation    for   1951   vras  voted.      In   1955,    over  the   objection   of 
the   Rockford  Life  directors   that    the   board  was   iilegcdiy 
constituted  and   convened,    ttie  board  of    directors   elected 
officers  and  authorized  the  president   to  employ  a  general 
manager  and  fi:K:  his  compensation,      F,   Harris  i^owe,    a  nephew 
of  C,   Y.    ]>;ov./e  was  electee   presioent,    M.   rt.   damuell,    a   sister 
of  C,   Y.   Eowe  was   electee;  Vice  President   and  Jecretary,    and 
R,   Y,    Rowe,   Jt,,    a   nephew  of  0,  Y.    K'ov/e  was   elected   Vice 
President  and  Treasurer,        .fter  the  election   of   officors,    the 
elected  president,    F.   Karric  J2cv,e,    appointed  C,  Y.    wowe  as 
general   r.anager  and  fixed  his  salary  at    vSuO.OO  per  .'iionth. 

The   stockhcliers   have  been   at    loggerheads   for   ye-irs, 
the  Rowe   group  on   o  le   side   and  the  Icockfcrd  Life  Insurance 
Compani'-  on  the   oth.?r,    finally   culiai'\at j. ny   in  thi;:;   suit  before 

The   Cause  was  reft^rred  to  a  -Jaster  in    Jhancery  and  the 
Master  in  his   report  cf  proofs  and  tinaiigs,    held  that  the 
sale  of  the    300   shares  froia  the   treasury  of  the   corporation 
was  not  aacie   i:v  oehalf   ol   the  best   interests   of  all   the 
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shareholders  and  recommended  that  the   sale  and  transfer  of  the 
300  shares  be  set  aside;    that  said  shares  be  restored  to  the 
treasury  of  the  corporation  and  that   the  consideration  paid 
for   such  shares  be  repaid   to  the   purchaser.      The  ilaster  further 
found   that  an  officer  who   perfoi7as   services  apart   from  auties 
of   his   office  at    recuect   or  %;ith  accuiescence   of   the   cor- 
poration,  may  recover  coiapensation  upon  qTiantim  meruit.      The 
Master  further  held  that  the   success  of   the  corporatioii   during 
the  past   ten   years   v/as   ckie   to  a   great   extent   to   the   unselfish 
and  devoted  artention  by  the  defendants  C,  Y,   Rowe  and 
Catherine  Rowe   to  the  business  affairs  of   the   corooration; 
that   they  performed  work  far  beyond  their  duties  as  officers 
and   directors,   and  that   all  extra   compensation  paid  theii  was 
supported  by   records  of  extra  hours  and  out    of  pocket  expenses. 
As  to   the   increase  of  the  number  of  directors   fron  seven  to 
eight,   the   Master  held  this  action  \fas   legal  ana  proper.     The 
Master's   report  was   objected  to  by  both  the  plaintiff  and  the 
defendants.     The  trial  court  overruled  the   objections  and 
approved  and   confirmed  the   Master's   report.      Jr'roia  that   aecree 
the  plaintiff  appeals.      No  cross -appeal  was   filed, 

oince  no  cross-appeal  was  filed  the  matter  of  the 
restoration  of  the   300  shares  of   stock   from  the   treasury  of 
the   ccrnoration   is  not  before  us   and  need  not   be  considered. 
This  leaves  the   following  matters   to  be  passed  upon,      1.    rfas 
the  pajraent  of  extra   compensation  to  C.   Y.   Rowe  and  Catherine 
Rowe,    legal?     2,    ua.s  tiie  increase  of  the  number  of  directors 
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from  seven   to  eight  legal  without   amendment  of  the  articles 
of  incorporation?     while  there  are  other  questions   raised, 
we  believe  a   detexmination  of  these  two  q^lestions   Vsill   serve 
to   deterifiine  the   related  issues   raised  by  the  appeal. 

In  considering   the  ccntention   of  the  plaintiffs   that 
the  payment   of   additional   coiriperisatioa  to   C,   Y.    Aowe  and 
Catherine   Ro-we  was   illegal,   the  duties  of  the  tv/o  aust  be 
considered.      C,   Y.   R'owe  was   a   director  and  president   of    the 
corporation,      Catherine  Rowe  was   the   treasiirer.      If  the  duties 
of  these  two  offices   are  to   be   considered   solely  on  the  basis 
of   what  the  lav  and  the  by-laws  of   a  business   corporation 
require,    it  might  be  held  that  the   salaries   authorized,    namely 
t'265,00  per  month   for  the  presiaent  and    ;195,00   for  the 
treasurer  were   sufficient.      But  the  evidence  shows  txiat   the 
two  devoted  many  hours   of  their   time  and  efforts  for  the 
welfare  and  promotion   of   the  corporation,   above  and  beyond 
the   scope  of  their  duties   as   such  president   and  cecretriry. 
Between   the   two   of   the.,   they  did   proof   reading,    pricing, 
estiiitating,    calling   on   customers,    servicing   c   3tox:.ers,    and 
like  work  of  the   corporation.      J'r,   C,   Y.   Rove  testified  that 
th-^re  was  never  a   week-end  that    he   didn't  tcike   a   large 
briefcase   of  woiic  home  v/ith  hiia  and  work   on  that   during   the 
week-end.      That   he   called  on  the   customers  by  automobile, 
and  supervised  the  whole   operation   in  general,     Mrs.   Catherine 
SowQ  testified  that   she  handled  the   fi^.ancial   records   of 
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the  corporation,    proof   read,   priced  i^rk  and  that  lauch  of  her 
work  was  done   after  regular  biisiness  hours.     The   testimony  in 
general   shows  that  during  the  years  1945   to  1955,    the  business 
of  the  corporation  increased  considerably  and  that  it   was  due 
largely  to   the  v/ork   rfene  by   J,  Y,   Kowe  and  Catherine  iio^fJe, 
The  Master  in  Chancery  held  that  the   success  of   the   corporation 
was  due  to  a  great   extent  to  the  unselfish  and  devoted 
attention  by  the   defendants  C,   Y,   i?owe  amd  Catherine  rtov/e 
to  the  business  affairs  of   the  corporation  and  that   they  per- 
formed work   far  beyond  their  duties   as   officers  and  directors. 
That   all   extra  compensation  paid  to  the;,  was  supported  by 
records  of  extra  hours  and  out   of  pocket   expenses. 

There  is  no  contention  that  the  extra  coapansation  paid 
C,   Y.    Rowe   and   Catherine   Kowe  \ras   unreasonable.      The   sole 
contention  is    that   the  payment   of  the  extra   coiapensation  v^as 
illegal,    on  the   ground  that  their   salaries  had  been   fixed  and 
that  the  payment  of  compensation  to   the  two  officers,    in  excess 
of  their   salaries  was  imlawful  and   ini7:ircper. 

It   is   true,    as   cited  by  the  plaintiffs,   that   the  officers 
and  directors   of  a   corporation   stand  in  a   fiduciary  relation- 
ship  to  the    corooration  and   its    shareholders;    that   they  are 
in  effect  tnxstees   for   all  the   shareholders,      as  said  in 
FariJell  v.    Pyle-iiational    rllectric  iieadlight  Co..    289   111,    157, 
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"The  directors   of  a  corporation  are  intrusted  with  the 
management   of  its  business   and  property    for  the  benefit   of 
all  the  stockholders  and   occupy  the  position  of  trustees   for 
the  collective  body  of  stockholders  in   respect   to    such  business,' 
This  rule  \-ms  affirmed  in  Goldberg  v,   Ball,    505   111,   App.   273, 
where  that   court   said:      "n  director  is  a  trustee    for   the  entire 
body  of  stockhol-ers,    aiio  both  good  Eiorals   and  good  lav/ 
ixaparatively  demand   he  shall  saanage  all  the  business  affairs 
of  the   aoni;jany  w^th  a  view  to  promote,   not   his   ovm   interests, 
but   thfi    conraon   interests,   and  he    cannot    directly   or   indirectly 
derive  any  personal  profit  or  advantage  by  reason,   of   his 
position,    distinct   from  his    co- shareholders,"      The   sarae  rule 
would  apply  tc   the   officers  of  a   corpori;tion. 

It   ic  equally  true,    that  a   director   of  a   corporation  is 
not   entitled,    aa  against  non-assenting   stockholders,    to   receive 
a   salary,   Jiowever  j mostly  earned,    unless  previously  aiithoriaed 
by  the  by-laws  of  the  corporation   or  by  resolution  of  the 
board   of  direei«i-s.     Erox^ni  v.    DeYoung,    167  111,    549;    Hall  v. 
¥oods,    325   111,    114.      liut   it   must   be   realiijed  that   these 
cases    relate   onl^r   to   salaries   payable   to   these  officers   for 
the   oerformance   of  their  duties   as   such  officers.      There   is   a 
distinction  to  be  siade  where  an  officer  or  director  performs 
necessarj''  services  entirely  outside  the   scope  of  his  duties 
as  a   director  or  officer,    at   the   instance  of   the   officers   of 
the  corporation  having  general  authority  over  the  affairs  of 
the  corporation,    under  an   express  promise  of  payraent    for   such 
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services  or  under  such  circuiustances  as  raise  an   implied  proiais* 

tc   pay   for  them.      Kockford,    Rode   Island  and  ot.    Louis   Kailroad 

Co,    V.   Gage.    65   111,    328;    Cheeney  v,    Lafayette,   ijlooiainqton 

and  I-ississippi    Raili^y  Co..    68  111,    570;    Holder  v.    Lafciyettef 

Bloominqton  and  i'ississippi  Railv/ay  Co..    71   111,    106;    Chicago 

I^acaroni   Go,    v.    i-^oggiano.    202   111.    312;    Joy  v,    Ditto.    356  111, 

3^6   111. 
348;    Stevens  v.    Industrial  Com./  495,      This   rule  has  been 

adopted  by  other  jurisciictions.      Pew  v.    First  N.:t.   Jr'cmk.    130 
Mass,    39l;   i'itzgerald  &  l:allory   s^onst ruction   Co.   v.    ritaqerald. 
137  U.   S.   98;   Watts  v.    ...est  Virginia  oouthem   ixailv/ay  Co..    48 
W,   Va,    262,    37  S.E.    700;    Henry  v.   Kailroad  Co..    27  Vt.    435; 
Browi  v.    Ice  Co..    113   Iowa,    615,    65   N.w,    750;    i^cCarthy  v. 
\vater  Co..   Ill  Cal.    328,    43  Pac,    956,      ^.hese  cases  hold  that 
the   officer   or  director  vfho   perfcnas    services  clearly   outside 
the    scope  of  his    d;ties  as   such   officer   or   director,    unoer 
circuiastences   as   raise  an  iapiied   pr^iaise  to  pay  for  thea, 
is  entitled   to    receive   pay  therefor,      .-.ipplying   the  lav<   of 
these   cases  to    the   facts   in   this   case,   C,   Y,    aowe   and  Co thorine 
Rowe  vere   entitled  to    claim  and  receive   pay   for   t;  ose   services 
they   rendered   outsipe  the   scope  of  their  duties  as   presioent 
and  treasurer  respectively,   and  the   toayment   of  the  aaditional 
compensation   t.    thea   for   these  extra   servi  .;es  i\o.o    ji  early 
legal   and  proper,      iis   to  ^,    Y.    Sowg,    the   extra,   coiapensotion 
was   for  out-of-pocket    expenses   incurred   in   driving   his   auto- 
mobile in  calling  on   customers  of  the  corporation,    and  was 
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only  r ei ifibxir semen t   of  his  expenses,     as  to  Catherine  Rov/e, 
the  extra  compensation  j^aici  her,    was   for  extra  work,    computed 
and  paid  o  i  the  basis   of  a  forty  hour  week,    an a  represented 
those  extra  hours  over  the   forty  hours.      If  the   salary  paia  her 
was   reasonable,    any   extra  work   coxaputed  and  paid  for  on   that 
basis  would   also  be   reasonable. 

The   remaining  point  to  be  decided  is  whether  or  not   a 
corporati   n  organised   under  tlif   iJusiness   Corporation   .ict   of 
1919,    could   increase   its  nuiuber  of   directors  without   amencfcient 
of  the  articles  of   incorporation.      The  Business  Cor,  oration 
Act  of   1933,    did  n^t   require  an  a   end-.ent   cf   the   articles   of 
incorporation,   but   only  required  an  amendment  of  the  by-laws. 
The  increase   of  the  number  of    iirectoro  fr-K.  seven   to  eight 
was   in   1951.      The  piaintiifs  cite   two   cases   in   support   of   its 
contention   that   the    increase  was   illoQ;.il   vri.tiiout    an  aii.eiiciiiient 
of   the   articles  of   incorporation,    but  both  these   caces  were 
decided  prior   to   the    1333  iiusj.ness   Corporation  -.-ct.      The   1935 
Act   provides   that   "The  nui^iber   of   directors  ..kay  be  increased 
or  decreased   from  time   to  tiuie  by  acenduient    to  the  by-laws," 
111.   Kev.    Ctat.    Chapter  32,    aectioji   157.34,      .'.nd  in  .-ection 
157.156,    it   is  provided  that  the  provisions  of   th?:-  1933 
Business   Corporation   .i-ct    "shall  apply   to   all  existing  cor- 
porations,   including  public   utility  corporationo,    orgaidzed 
under  any  general    law  of   this    ..;tcite   providi/ig    for  the 
organization   of   corooratiuns   for  a  purpose   v,r  purposes   for 
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which  a  corporation  might  be  organized  under  this   act".      The 
case  of  Kreicker  v.    Naylor  Pipe  Co,.    374  111.  -364,   while  not 
passing  directly  on   tise  c-uestion  here,   held:      "By   section   146 
of  the   1313  act,    tl-ie  legislature   expressly  reserved  the  right 
to  a;  end,    repe.-l    or  noclfy  the   Corporations  i  ct   at    plee.Gure."' 
'ATiile  that   case  held   that   such  power   could  not  be   exercised  to 
abrogate   rights   that   haye  becorie  vested,    it   cannot  be   said   that 
any  such  vested  right  exists  here.      Since  the  1933  /';.ct  changed 
the  nethod  of   increar-ing  or  decreasing  the  nuinber  of  dir;:;ctors 
from  an  anendnient   of  tl^e  articles   of   incorp oration,    by  a   two- 
thirds  vote,    to    a  rn,ere  ainendiuent   of  the  by-lav/s,    the   increase 
of   the   nu:;ber  of    directors   fron  seven   to   eight,    un.jer  the 
authority   of  the  1933  Act,    was   legal  and  proper,   and  no 
amendment   of  the   articles  of  incorporation  was   necessary. 
The   plaintiff  contends   that   there  are   other   iciproj-ier 
acts  on   the  Pcirt    of   the   officers   and  directors,    but    only   the 
payment   of   the  extra   coHipensation  or  the   increosa  of  the  nixiaber 
of  directors  can  be  contended  to  be  illegal  and  since  we  have 
held   th^it   these  acts   v^ere   legal,    the  .matter  resolves   itself 
do\-m   to   a  group  of   minority   stockholders  objecting  tvo  actions 
by  the   officers  and  directors  thct  ap-ear  to  be  legal   and  a 
matter   of    oolicy.      The    stockhol^'-'ers   of   a   corporation,    holding 
a  majority  of  the   capital   stock  of  a  corporation  have   the 
right  to   determine  the   policy   of    the   corporation  and    to  r.anage 
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and  direct   the   cjorporation  affairs,    and  the  minority  must 
submit   to  their  judgment    so   long  as  the  laajority  act   in  good 
faith  and  within  the   liiaitetioa  of   the  law.      The  minority   of 
the   stockholders  cannot   dictate  certiorate  policies.      This   is 
the  age  old  rule  that  the  -.ajority  shall  govern,      I'ere  dis- 
satisfaction "with  the   acts   of  the   officers   elected  by   the 
majority  is  not   encugh.      In  this   case   there  is  no  proof   of 
any  dishonest, illegal   or  impropar  acts   of  the  directors   or 
officers.      There   is  no  evidence  of  any  iiapairiiient   of  the 
investment   of  the  minority    stcckholcers.      On   the   ccntr.iry, 
the    evidence   shows   a   cevotioii   03'-  the   officers   to   the  best 
interests   of  the   corporation,    aix3ve  and  beyon:'  the   scope  of 
their  dirties   as   such  officers. 

The   decree  will   be  affirraed. 

Affirmed. 
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APPELLATE  COURT 


October  Term,  A,  D,  1957, 


^  15I.A?^/  51 


General  No,  10125 


^igendd  iio»    5 


In  tb©  Matter  of   the  Petition  of 
westaorelcind,   inc.,   et  al,   tor 
Annexation  of  'Tertain  Terri- 
tory to   tii©  City  of  opririgfield, 
an  Illinois  n-unxcipal 
CorpordtiDn, 

I  f  « 

iiestiaorelc-nu.    Inc.,   John  J, 

Donovrsn^   Charles  :'J.   V.anless 
Trust,   Harry    ;. ,   Bergaaan, 
Poberta  "",   Beri^ann  and 
opringfield  -Marine  .Innk, 


I 


Peti  t  i  one  is  -r- ppel  i  ee  a ,    i 


vs. 


Helen  --Cunyan  and  jorothea  A. 
3ager,  as  Taructees  of  th<^  Helen 
Hunyan- -'orothea  -»,  ^ager  .Tast, 


i 


1 
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Ap^oeal  fro.Ti  the 
Ci^^ui^Court  of 
'^anga'iSn  Coimty 


C^-v^-S' 


^bjectoro-.',p.;eiltinto,      i 


iCi^yN-LD>. ,,   J, 

in  this   ciaae  a   petition  was  riled  in   the  ^o-onty   .^.,urt  of 
Jangaraon    -ounly,    j.liinui:j,    to  aruiei.  oeit-iu  tfcrritux>    to 
the   Jity  of  -^pri;njiieid,    ia  dccordtvace  v>'i<.h   tht:   prs^wisions 
of   .  ectici-iS    V-1,    7-1,    7-3,    7-4   ana    7-5   oi.    .-rticie   7    oi    ti-!e 
Cities  anu  Viilaves  .-.ct,    watpter   24,    iiiinoid   i^evioed  .statutes,    (1955). 
^ix  -.^titicners,    owninj   210  acren,    iilod  their   .:2tition 
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aaking  that  their  land  and  80  acres  of   land  belonging  to  the 
objectors,   be  annexed  to  the  City  of  ijprinyfield.     The 
petition  was  supported  by  affidavit    thai:  the  signatures  on 

the  petition  represented  a  majority  of  the  property  ov/ners 
of  record  and  the  owners  of  record  of  aore  than   50%  of  the 
land  in  the  territory   nought   to  be  annexed  and  a  majority  of 
the  electors  therein.     Hearing  on  the  petition  was  set   for 
October  1,   1956,   and  the  petitioners  gave  the  proper  notices 
as  required  by  the  statutes,    and  filed  copy  of   the  notice  with 
the  Clerk  of  the  City  of  Springfield.     Within  the  time  allo\pi®d 
by  law  for  filing  of  objections   to   the  petition,    the   objectors, 
Helen  Runyan  and  Dorothea  n,   ijager,   as  Trustees  of  Helen 
Ihjuyan- Dorothea  A,  Qager  Trust,    filed  their  written   objections, 
objecting  to  th^e   inclusion  of  the  80  ticres   owned  by  thoia^    on 
the  grounds  that  the   territory   iescribed  in  the   r^etition  was 
not   contiguous   to   the  City  of  dpringfieid,   and  that   the 
objectors'    land  was  located  on  the  perimeter  of  the  territory 
described;    that  the  objectors  did  not  desire  annexation  and 
that  exclusion  ot  the  objectors'    land   from  the  annexation 
proceedings  would  not   destroy  the  contiguity  of  the  other 
described  land  sought   to  be  annexed  to  the  City  of  opringfield. 

Hearings  on  the  petition  and  objections  were  held  in 
the  County  Court  on  October  1  and  October  17,    1956,      Prior  to 
hearing  evidence  on  the  validity  of  the  annexation  petition, 

the  Court  heard  and  determined  objectors'   objection  under 
Section  7-3   of  Chapter  24,    as   required  by  the   stcitutes.     The 
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Court  held  that  the  objections  were  not  valid.     The  Court  then 
determined  the  validity  of   the  annexation  petition  and  in  that 
matter  held  that  the  petition  was  valid.      On  Ocstober  17,   1956, 
the  Court  entered  an  order  describing  the  territory  to  be 
annexed,    found  that  the  petition  oonfcrKed  to  the  law  governing, 
and  directed  that   the  question  of  annexation  be  subaittod 
to  the  corporate  authorities   of  the  City  of  Springfield  for 
action  urvJer  Section  7-5  of  Chapter  24.     The  objectors  then 
filed  their  i>lotice  of  Appeal  and  th®  x^atter  now  coaes  before 
this  Court, 

There  ar®  no  questions  raised  on  the  pleadings.     Appellants 
base  their  appeal   on  two  points,      (a)   The  land  sought  to  be 
annexed  is  not   contiguous  to  the  City  of  Springfield,   and 
therefore  mny  not  be  annexed;    (b)    since  the   objectors'   land 
is  located  on  the  periiaeter  of  the  territory  sought   to  be 
annexed,    the   objectors'   land   should  have  been  eliminated  from 
the  ;oetition    for  annexation. 

The  territory  sought  to  be  annexed  borders  on  F'asfield 
Park  Place,   -which  is  within  the  city  liiEits  of  the  Oity  of 
Springfield,   a  distance  of   appro xiiaat el y  660  feet,   on  the 
north-eastern  side,      Pasfield  Park  Plnce  is  bordered  on   the 
east  by  the  Ghathai^  Road,   which  rtxns   in  a  north  and  s-uth 
direction,   and  the  southeasterly  tract  of  the  land  sought  to 
be  annexed  also  borders   on  the  westerly  side  of  'Ch.athaia  Road, 
The  land   sought  to  bo  annexed  is  shaped  like  a  scfaexre   "C 
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with  the  top  of  the  "C"  touching  or  bordering  Pasfield  Park 
Place  on  tlie  east,  and  the  bottom  of  the  "C  touchingi  or 
bordering  on  Chatham  Road  on  the  east.  The  objectors*  land  is 
an  eighty  acre  tract  at  the  bottom  and  back  part  of  th©  "C? 
laiaediately  east  of  the  objectors'  land  there  is  an  eighty 
acre  tract,  ^.ich  forms  the  bottoa  and  front  part  of  the  "C" 
and  tliis  is  the  land  which  borders  on  the  Chatham  Koad,  The 
only  part  of  the  territoiy  that  touches  the  City   of  ^Springfield, 
is  that  part  which  extends  660  feet  along  the  eust  side  of 
the  territory  south  to  be  annexed  and  along  the  west  boundary 
of  Pasfield  Paik  Place,  The  territory  sought  to  be  annexed 
then  extends  to  the  west,  then  south,  and  then  east,  forming 
the  "C",  each  tract  adjoining  tlie  other,  with  the  truct  of 
the  objectors,  beiag  to  the  south  of  part  oi  the  territory 
sought  tc  be  annexed,  and  west  ol  the  eighty  acre  tract 
bordering  on  Chathaia  Road  on  the  south  ?jart  of  the  territory. 

Described  further,  the  territory  sought  to  he  ann&xed, 
without  regard  to  ownership  lines,  consists  of  land  as  followst- 
A  tract  of  land  660  feet  in  width,  extenaing  north  and  south, 
and  1980  feet  long,  extending  east  and  west.   (This  in   the  top 
part  of  the  "C.)  This  tract  borders  on  the  e<ist  with 
Pasfield  Park  Place,  which  is  part  of  the  City  of  Springfield, 
lairjadiately  south  of  the  west  560  feet  of  the  last  ...entioned 
tract,  a  tract  650  feet  in  width,  east  and  wosi.,  and  1320 
feet  in  length,  north  and  south,   ia.  ediately  south  of  this 
last  described  tract,  an  80  acre  tract,  1320  feet  wide,  east 
and  west,  and  2640  feet  long,  north  and  s^uth,  with  the 
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easterly  660  feet  of  this   tract  bordering  on  the  tract  to  the 
north.     Iia;.ediately  south  of  this  80  acre  tract,  last  described, 
thft  80  acre  tract  of  the  objectors,  beir\9  1320  feet  wide,   east 
and  west,   and  2640  foet  long,   north  and  south.      (These  last 
three  laentioned  tracts,    fora  the  back  part  or   the  "C"). 
Imniediately  to  the  ecjst  of  the  objectors*   80  acre  tract,  with 
a  common  border  of  1320  feet  along  the  south  half  of  the 
easterly  border  of  the  objectors'  tract,   an  80  acre  tract, 
1320   feet  wide,  north  &i\d  south  and  2640  feet  lony,    east  and 
wsct,   vith  this  tract  bordering  on  Chathati  Koad  at  its 
easterly  border.      (This  last  described  tract  foraiay  the 
bottom  part  of  the  "C")      Inside  the  "C",   lying  viest  of  -.-iiathaa 
Road,   south  of  Pasfield  Park  Place  and  the   first  above 
described  tracts   east  of  the  three  tracts  foruing  the  back 
part  of  the   "C"  an  i  north  of  the  last  Kientioned  tract,    there 
is  a  tract  or  area  of  land,   couiprising   320  acres,    2G40   feet 
in  v/idth,   east  and  west,    and  5280  feet  long,   i\orth  and  south. 
This   lend  is  not  induced  in  the  petition  and  is  aot  a  part 
of  the  City   of  ^ Springfield,     The  only  psrt   of  tiie  territory 
sought  tc  be  annexed  that  borders  upon  the  Jity  of  opringfield, 
is  the  tract  thst  lies  to  the  west  of  Pasfield  Park  rlcice. 
However,  e«ch  oi  the  tracts  included  in  the  petitici;   to  be 
annexed  to  the  City  of  Springfield,   have  a   corumon  border  with 
eacfc  other. 
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In  passing  on  the  questions   presented  it  would  seesa  that 
it  \dll  be  necessary   to  define  the  words  "contigiious"  and 
"perimeter"  as  used  in  the  statute, 

section  7-3  of  Article  7,  Chapter  24,    Illinois   Revised 
Statutes  is  in  the  following  language :- 

"iifter  the  filing  of  the  petition  but  not  less  than  five 
days  prior  to   the  date  fixed  for  the  hearing,    any  interested 
person  may  file  with  the  county  clerk  his  objections   (1)    that 
the  territory  describod  in  the  petition  or  ordinance,  as  the 
case  aay  be,   is  not   contiguous   ta  the  annexing  aunicip&iity, 
(2)   that  the  r-ietition  is  not  signed  by  the   requisite  number  of 
electors  or  property  owners  of  record,    (3)    thet  the  description 
of  the  territory  contained  in  the  jxjtition  or  crdiriance,   as 
the   case  aay  be,    is  iaadecfuate,   or    (4)   that   the  objector's 
land  is   located  on   the  jjorifaeter  of   such  territory,    thrit  he 
(■Joes  not      esire  annexation,   and  tliat  exciuaion  of  hie   land 
will  not:   destroy  the  contiguity  of  such  described  property 
vdth  the  annexing  raunicipality."* 

Fuivk  &  Wagnall's  New  .Jtandard  dictionary  defines 
"contiguous"  as   followis:      "toud-iir.g  or  joinino  at  the  edge 
or  boundary;    close  together;    adjacent;    adjoinlAg," 
Viebster's  Hew  International   i^ictionery,    2nd  Edition,   defines 
the  word  as:      "in  actual  contact,    touching;    alao  near  though 
not  in  contact;    neighbcjriag;    adjoining;   near." 
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VJords  and  Phrases,   Vol.    9,   mg©  90  in  listiiig  th©  word  uses 
the  v;ords  'abutting,   adjacent,   compact  or  adjoining,   near  to 
or  in  close  proximity." 

In  37  /uaerlcan  Jurisprudence,   page  644.    it  is  said: 
"The  annexation  of  outlying  territory  to  a  i'.vunicitjality  is 
coEsnonly  conditioned  by  the  statute  authorising  the   ozToceeding 
on  the  situation  of  the  territory  to  be  annexed,    it  being 
required  to  be  adjacent  or  contiguous  to  the  Jiiunicipality". 
And  on  rage  545,  the  rule  is  laid  down  as  follows:     "while 
the   general   rule  is   that   land  cannot  be  annexed  to  a  city  or 
town  unless  it   is  contiguous  thereto,   it   is  not  aecessary 
that  eac^i  and  everj-  tract  of  land  sought  to  be  annexed  shall 
be  contiguous  to  the  riunicipalit^.     If  all  of  the  tracts  are 
contiguous   to  each     thar,   and  one  of  the^   is   coritiguous  to 
or  adjoins  the  municipality,   that  is  sufficient," 

Mcguillin's  -'unicipal  ^ori^oratioas,   3rd  iidition.  Vol.    2, 
■'ection  7.20   says:      "Several  tracts  .xiay  be  annexed  as  being 
contiguGu:::  if   nne  tract  is  contiguous  tc   the  municipality 
and  the  other  tracts  are  contiguous  to  each   cthor," 

In  the  text  books   cited,    there  are  no  Illinois  cases 
directly  in  p::ii'it»     A  aearch   for   decisioas  of  ilxiaois 
courts  on  this  questior.  disclose  very  rev.  cases  on  the 
cpaestio.i   of  contiguity,     n  nuaber  of   the   cases  cited  in  the 
briefs  of  the  appellants  and  the  ap::iellees  are  cases  deciding 
and  setting  forth   the  pov/ers  of  the  cities  or  villages,   but 
not  touching   -:iirectly  on  the   isssue  hers,     Tiie  fex.-   cases  that 
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are  pertinent   see;::   to   have  been  decided  upon  their  ovm  special 
state  of   facts,     HeveTnl  of  the  caees  cited  ia  the  briefs  are 
cited  by  both  the  appellants  and  appellees  as  supporting  their 
contentions.      In  order  tc   reach  a  decision  in  thic   cause,    it 
will  be  necassciry  to  briefly  exa-.ina  the  facts  in  these  cases 
cited. 

In  tlie  case  of  Wil,d  v.    The  i^eopXe,    M27   111.    555,   v/here 
the  Village  of   ^eston  sought  to  incorporate  certain  territory, 
so;..e  of  the  tracts     erely  cornered  on  each  other,     imd  the 
court  in  holding   the  incorotratiou   invalid,    said:      'Trcin  the 
main  body  of  the  territory  included  within  tha  liirdts  of   the 
pretended  village  it  will  be  observed  thcit   long  and  narrow 
strii:^  of  land  which  are  v/ithin  the  boundaries  extend  in 
various  directions,      rroa  a  point    on  the  north   iitie   of  section 
11  a  strip  310   feet   in  \ddth   e-uct  and  west   extondE  south  a 
half  Eiile,   where  it   comers  with  another  strip  200  leet  in 
T.'ddth  east  and  west,    which  extends  south  a  half  mile  an-J  then 
intersects  the  north   lir.e  of  another  strip  2000   feet  in  length 
froffi  east  to  vest  and  200  feet  in  width  froia  north  to  south.. 
The  only  connection  -sd^ich  these  strips  have  with  the  other 
territory  is  the  junction  of  the  310-foot  stri-'  at  its 
northern  extre;.it  ■  with   the   south  line   of   the  nain  body  of 
such   other  torritory.     The   only  May  in  >;j.iich  t/ie  310-foot 
strip  touches  or  adjoins   the  200-foot    strip  is  by  the   fact 
that  they  comer witheach  ether,     Tlie  west   line  d   b^.e  first 
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extended  is  the  east  line  of  the  second,   and   the  south  line  of 
tJi©  first  extended  is  the  north   line  of  the  second.      No  vehicle, 
and,    in  fact,    no  person,    could  pass  fru-a  one  strip  to  the  other 
w^,thout   passing  over  or  u]^on  lands  not  within  the   village. 
The  two   Gtri:3S   last  sentioiied  are  not    contiguous."     imd  the 
court  in  that   case  continuing,   said:      ''It   is   also  to  be 
observed  that   fro;i  the  '^ain  body  of   the   terrilcry  s.   strip  570 
feet  in  v;idth  east  and  west  extends  south  Xrora  a  point   nour 
the  north-west  comer  of   section  10  almost   one  mile  to   the 
suuth  line  of  that  section,   and   from  th.e  s.uth  fifty   I'eet 
of  that  strip  another  strip  fifty  feet  in  width  frota  north  to 
south  e^rtends  v/est  a  half  laile,   where  it   intersects  the  eaist 
lin®  of  e  body  of  land  1000  feet   in  length   froiri  north  to  south 
and  550  feel:   in  vddth  fros  east   to  west,   all   included  within 
tb©  village.      It    is  apparent  that  trie  5G-feot  strip  is   ...erely 
included  for  the  purpose  of  connecting  the  piece  of  ground 
at  tfie  west   w\d  thereof  \d.th  other  torrit-^ry  in  tl\e  village. 
It   is  also  apj-iarent  tlio.t  tlie  piece  of  ground  at    the   west  end 
of  the  strip  is  not,    in  facl,    contiguous  to  grounds   in  the 
village  other  than  that  strip.      The  use  of  thcit  strip  to 
connect  the  tract   ot   its  western  extrerdty  with  other  territory 
in  the  village  is  a   r.ere  subterfuge  and  not   a   coiapliance  vith 
the  law," 

In  the   case  of  City  of   Jhicaqo  v.   ."3i.;uitable  Lift;  .-oc. 
0   111.    2nd,    341,   which  wes  a  case  of  eminent  dciaaia,    the  land 
ovrner  sought    to  have  two  tractii,   separated  b:/  a  pi^lic  street 
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consldersd  as  being  contiguous^   the  cc:ntention  of  the  land  owner 
being   that  the  tvo  properties   are  so  interrelated  ■as  to  be 
contiguous.     The  ocurt  held  the   two  tracts  were  separate  tracts, 
&i;d  were  not  contiguous. 

The   case  of  Vi;ol.bach  Vp   Village  of,  Flosa-'^oor.    329  111,  xipp, 
528,  was  a  case  involving  the  disconnection  of  certein  land 
Xroai  the  viilage,      in  that  cace  the  tract   sought    to  be  dig- 
connectec!  comer:5d  on   the   villdge,  and  the  court  citing   the 
case  of   id  Id  V,   Peo,v>le«    227   111,   556,   hald  that   the  two  tracts 
vera  not   contiguous. 

In  the  case  of   /-organ  Park  v,   Jity  of  -hicdgo^    255  111. 
190,    it  tvas   sought  to  annex  the  Village  of  Morgan  Park  vith 
the  City  of   Chicago,     The  City  of  Chicago  was  east  cf   the 
village  and  the   north  and  south  portions  of  the  village 
adjoined  the  city  with  a   ccisracn  boundary  between  their..     The 
city  and  village   did  not   adjoin  each  other  near  the  center 
and  their   territory  there  was  not    ccntiguoue   ior  a   ccr.giderabl© 
distance,    and  between  the  city  and  the  village  thero  was  about 
two  hundred  acres  ot   land  which  ir   'tho  annexation  was  allowed, 
would  be  ringed  about  by  tl^e   city  limite.     As  said  by  tiie 
c.  urt   in  that  o^ee,    it  would  have   resulted  in   a   rere  ring, 
hoop  or  b'lt  aroun^-i  -the  unincorporated  area,      .'.nd  the   court 
said  th^it  such   a    .atter  v/as  nevur  contesiplated  when  the 
st.'ituto   for  annexation  was  enacted,     ivnd  as  to   the  suggestion 
that  tho   annexation  could  be  done  in  separate  parcels,    or 
piecemeal,  would  be  equally  obj  ectionalile,    since  the  city 
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coTild  not  do  iadiiectly  what   could  not  be  cbae  directly,      .,>ut 
the  next  jq^t,   tho   leijislotur:?  corrGCtcd  this  objection,    that 
of  tlie   esnclcsed  territory. by  the   exiactsient   of  a  law  rjsrj fitting 
the  enclosing  of  uniacorpo rated  territory  &nd  that   laxv  rei;.eins 
suJ^stantlcilly  th©   sasv^e  today,    lidsiely  iectica   7-13  of  ..rticle   7, 
Chapter  24,    Illinois  Revised  L'ttitutes,   vhirs   it  sayst      "slier® 
a  ruunicipelity  adjoins  axiother  xsunicipality  in  or.©   or  more 
portions   of   its  boundaries,    it  a^y   be  annexed  thereto  ae 
fcliov/E,    notvithstf.nding  that   tsrritory  not    a  part   of  either  of 
the  iuui\icip)alitie6  may  lie  botweeri  cr  be  surrounded  by  the 
Eitinic  1  pal  i  1.  lea: '■' 

In  the  ccsc  of  Pec:pj.e   ex  ^rel,   r'ontQOMieST  v«    LiQmcn,    415 
111,    32,    it  'ift'as  pruposod  to  nexge  thw  two   cities  of    Jhaiapaign 
and  Urlx^fie,     A  petition  waK  filed  in  t);o  Circiiit    -ourt   of 
Chainpaign  County  by  electors  of  eacli   city  to  unite   tl-.e  two 
citi©£i  into  om^   r':u,rdcipality.      fho   tritxL   Juag<^  ruled  against 
the  nergor  on  the  ground  thc.t    tho  t'wo  citiess  v/ere  not   contiguous 
within  thy  :..Cianinoi  of  the  Icm,     The  tx/o  citiet;  arts  divided  by 
&  line  rxaming  nortii  and  south  and  their  bvundarie:5  are  contiguous 
on  this  line   excfept  at  the   south   end   of  the   iiae   wiisro  the 
boundary  linen  of   the   i;vw   cities   divide  arotmd  a   cer.ieter/,    then 
unito  at  th(»   south  lino  of   tiio   co-ietcry  and  froru  that  point   the 
coiainon   jx>undary   line  of  tho   citios  proc«5eds  to  the  south 
boundary'-   l;ne   of  each  city,      fipparsntly  the   tr. al   judgs  relied 
upon   the   deoision   of   Forgart   Pari,  y.   djty  of   Chicago,    255  111, 
190,  but   on  appeal   the  bupresii©  Court   oifforontiatecj  the  facts 
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froB  those  in  the  Morgan  Park  case,   v/here  the  enclosed  area  was 
approxinjataly  200  acres,    and  that   of   the  cemetery  vhich  was 
sr.all   in  area.      The  coxirt   said:      "In  giving   effect  to  the  word 
'contigtious'      no  strained,    strict  or  unusual    definitioT',   should 
be  applied,   but  practical  and  coismon  sense  should  prevail  by 
adopting  the  sense  best  harmonizing  with  the  context   and 
prom-otinct  the  arsparent   policy  and  objects  of  the  legislature 
in  the  ll.'-'ht    of   the  general  purposes  of  tlie  act," 

In  the  case  of  Gilbert  v.    i^or.gan^   98   III.  App.    281,    the 
question  of  disconnecting   cert  in  Ian  J  fro;.:    t  ho  vlllaqe  of 
South  ^Igln  Involved  the  question  of  contiguous   tr--cts  of  land. 
The  court  said:      "We  do  not   thi-k  the  provisions   of  the   ^statute 
are  intended  to  be  restricted  so  as  tc   benefit    the  ownors  of 
those  several  tr-fcts  of  land  which  actu-illy  t:uch   the  l.orders 
o^-  the  corporation,    hut  rather  tlat   it   is   iritended  to   include 
any  territory  composed  of  ccntiguous  tracts,    a  portion  of  which 
touches  the  border,    although   the  several    oarts   c  f  it  ray  be 
owned  by  different  owners," 

The   ^Giiool  Law  of  Illinois  concerning  annexation  or 
formation  of  a  sdhool  district  involves  the  question  of  coapact- 
ness  as  well   as   conti'juity.      'lut,    it   is  not   required  t'l-^t  the 
area  within  the  district   be  in  a  auadrilateral   or  definite 
shape.     There  may  be  irr'-.^gularities   in   tlio  boundaries  an<,!  ntj.li 
compliance  with  the  statute  governing.      ?o o p  1  e,  v .    > ' e r r i n .  2 8 4  iii,    368; 
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People  V.   CrosaXsv.    S61  111,   78;   People  v.   ^:;wlft.    270  111,    532. 
In  the  latter  casQ,   the  court  uef iaing  territory  an  contiguous 
said  that  territuxy  was  contiguous  whun  it   wcia  united  or  joined 
together.     The   case  of  peoTUe  y.   Crcssl&y.   heretofore  cited, 
held  that  the  language  "coatiguous  and  compact"  aiust  have  d 
reasonable  constructicax  xx\  viow  of  the  subject  aatttir  to  which 
it   is  applied. 

In  the  case  of  People  v.    Orahau,   301  ill,   446,   a  school 
district   case,    spewing  of  objections  to  the  organization  of 
the   school   district,    said:      ''The  courts  will  not  look  with 
favor  upon  frivolous   cfojections,   based     on    imaginary  ills. 
The  administration  of  tho  sdiool  system,    like  the  administration 
of  all   systsicis  designed  for  the  benefit  oi   the  public  o.t  large, 

requires  tho  apolicativR  of  corjccn  sense,   as  well  as  established 

purpose  of  the 
law,    in  order  to   carry  out   tiie/^aandate  of   tho   constitution." 

The  case  of  ?eoplo  ex  r'al,   -^Qbain  v.   Gardner,    -iui  111, 
228,    involved  the  annexation  of  certain  industri-ul  prou-erty 
to   a  school    iistrict.      In  that  cose    idio  territoiy  Si-ught   to 
be  annexed  wao   t>ia  Jheil  Tank  ?ar.a  where  large   cuacuj;ts   of 
oil  &nd   gasoline  were  stored  with  no  actual   residents  or  at 
best  only  a  few.      The  court  in  hold  n j   the  annexation  proper 
oaiu:      "The   territory  i\eed  not  bo  rectangular  or  square   tc  be 
contiguous   and  coEipact," 

Unfortunately  no  o,)urt  in  Illinois   has  passed  dir^^ictly 
on  the  point  at   issue  here.      There  i&  no  o.uQotioa  that  a 
certain  part  or  tract  of  the  land  sought  to  be  annexed  here 
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is  contlgaous  to  a  portion  c:   thte  City  of  Springfield.      Also, 
there  can  be  no  question,  that  the  various  tr^^cts  involved, 
are  contiguous  tc  each   other,    in  that  er,ch  tract  has  a   cosaon 
boundary  -with  another  tract.      It   is  ecfualiy  true,    theit   if  the 
land  of  the  objectors  is   left  cut   of  the  anr.exed  territory, 
it  mnst  of  necessity  brsak  the  contiguity  of  the   other  territory 
sought  to  be  annexed  with  the  Iov:o.t  or  s-uth  aighty  acre  tract 
lying  east  of  the  objectors'    land.     The  question  is  whether  or 
not  sovornl   tracts,   contiguous  to  each  other,   although  irregular 
in   sh^^pe,   with  only  one   portion  of  the  land  sought  to  be  annexed 
being   contigitouc  witi\  the  ivmnicipslity,    is  such  a  trsct   of   land 
that  is  contiguous  to  the  aniie.xing  aiunicipality  &s   rsqaiirod  by 
Section  7-3   of    '\rticle  7,    Jhapter  "'4,    Illin^-iis  ,"?avicQd  Stcitutes, 

In  passing  on  this  cfaestion  this  court   is   not  unnir.dful 
oP   the  foct  that   any  hard  an.-?  fast    rule  lair:  do\;n  coul-i  result 
in  an  absiiX'iity  suoh  as  the  one   disclosed  in  the  o-s.ne  of 
half-.'uile  long   50   foot  strip  connecting  a  large  tract  as  iJiKiVTi 
in  the  case  of  bild  v.   The   People.    227   111,    556.      Or,   thut  a 
nurnb-er  of   landoxvrters   and  electors,    resiiiing  in  a  strip  of   land 
500   feet  vdde,    ten   or  fifteen  niles   long,    could  qualify  under 
the  theory  thrt  their   lands  or  tracts  v^ero  contiguous   to  each 
other  and   the     no  end  i-jas   c;:ntiqu:.as   to   ths   raiinicip.  lity.      In 
fact,    there  would  be  no   li-.;it    to  the  extent    of   such  a  strip, 
e- cept   Vrhore   it    interfered  vlth   or    ran  into   another 
nunicipality.     Another  absurdity  that  might   arise  would  be 
the  instance  of  one   ssll  lando-wner  in   the     iddie   of   the  atrip. 
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vho  opposad  annexation  Wiovil.'.  be  in  the  position  of   LreakiriQ  the 
contiguity  and  thereiore  foreclosed  froiu  objectirig,     Tho 
possibilities   for  cibsurd  and  distorted  annexations  are  ixvuaerous, 
but  thert2  must   of  necessity  be  sone  declaration  of   law  on  th« 
subject,     iteaiizing   that  any  such  decl&ratiori  of  lav.  iaust  be 
based  upon  coniEion  sense  "and  the   intention  of  tkd  isgislature, 
we  aust  hold   in  this  case  that   ttm  lend  SwUsiht  to  be  annexed 
was  contiguoiis  as  piovided  by  the   statute  &nd  that    the  trial 
court    iid  not  err  in  so  holointj. 

It  was  a:iiiitted  by  the  objectors  by  the  tostiiiiony  of  one 
of   the  objectors   that   they  planned  to  subdivide  their   limd 
into  residentiol   lots   in  the  near  future  and  that   they  had 
already  had  a   prelijuinary  plcit   prepared,    anci  that  they  were 
attsE'pting  to  arranye  for  a  water  supply  frvia  the  -ity  of 
Springfield,     This   teatitaony  would   tend  to  shov  that   ti\e 
objectors  theriselve^  regarded  their  land  as   "urban"   instead 
of   "far:?!  Itind",     They  weuit   to  enjoy  the  edvantages   of  city 
property'-,    but  not  be  a  r>art  ox   tiie   city  and  pay   their 
proportiuji.ate  eh^Hx^  for  thiesa  advantage/5,      while  thiii  is 
beside  the  point   Jiere,    as   vi  ;..dtt9r  of   cofiiiaon   justice,    the 
objectors   cun'sot   have  their  cake  unA  eat   it   too, 

ft   is   tixe   opinion   of  this  court   thvt   while  no   h3.Td  and 
iaht   rule   for  other  cases   con  i^e  laia  dow;i,    that  where    there 
is   a  conti-.juity  v;ith  a  municipality   of  one-  border  of  tb.Q  land 
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sought  to  be  annexed,  and  the  other  tracts  of  the  land  are 
contiguous  with  each  other,  that  is,  have  a  coramon  boi'der  or 
reasonable  length  or  width,  that  such  area  is  contiguous  as 
required  by  the  statute,  without  too  much  regard  for  the  shape 
of  the  land  in  question.  This  opinion  is  subject,  of  course, 
to  the  proposition  that  ^ach  case  must  present  its  own  problems 
and  that  "v«ihere  an  absurdity  exists,  the  court  can  only  adopt 
a  common  sense  interpretation  of  what  is  or  is  not  contiguous, 
as  required  by  tho  statute,  and  in  compliance  with  the  intention 
of  the  legislature,   "ere,  we  believe  the  contiguity  is  such 
that  it  falls  vrlthin  the  plain  intent  of  the  legislature  and 
the  statute.  The  statute  was  designed  to  permit  cities  and 
villages  to  annex  territory  outside  its  borders,  that  desired 
such  annexation.   In  following  that  intent,  as  previously  said 
by  our  Supreme  Court  in  the  case  of  People  v.  Orahg.3i.  301  111. 
446,  "The  courts  will  not  look  with  favor  upon  frivolous  ob- 
jections, based   on  imaginairy  ills.  The  administration  of  the 
school  system,  like  the  administration  of  all  systems  designed 
for  the  benefit  of  the  public  at  large,  requires  the  application 
of  common  sense,  as  well  as  established  law,  in  order  to  carry 
out  the  purpose  of  the  mandate  of  the  constitution/"  That  was  a 
school  case,  and  this  is  annexation  to  a  city,  but  the  principle  is 
the  same.  The  law  was  enacted  with  the  plain  intent  of  permitting  the 
annexation  of  territory  contiguous  to  or  adjacent  to  the  villages 
and  cities.  It  was  for  the  benefit  of  the  public 
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3  em*  c^jari?     "Vfioi^u^Jitaaco^rivt  lo  sctAtajftw!  arij  lo  ©aoqitfq  ©ricT  jTt'o 

el  sXqiDnliq   ©ri.^  Ji/d   ,x^io  6  oi  nol^ax&nnB  ai   »j:ri<t  bnt   ,9©flo  looiloe 

]•  g0i:5;Jifin£Hj  Ic  cfnaJ'ni  nijBlq  «ri:?  ri^+lw  b«;JO£n«  acw  w«X  eriT     „«fr;»a  ari^ 

eessXXiv  »dt  03  ctnaoBtbfi  10  oi  ttuou-gt^icioo  \torflii9j  lo  no.t5.GysfiflS 

oiXdijq  ©ri;t  "io  Jiloneci  arid'  tcoI   bbw  -tl      .ssX^Xo  bna 
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anrl  no  strained  or  distorted  interpretation  should  be  indulged 
in  by  our  courts   in  passincj  on  the  question. 

The   seorxid  point    raised  by  the  appeal   is  the  claiia  on 
tbp   nsrt   of  tlu-;  objectors  that  their  land  is  on  the  perisieter 
and   should  be  excluded,     Perinieter  has  been  fiefined  as   "the 
\«^.ole  outer  boundary  of  a   body  or  figure,   or  the     .easure  of 
the  saP5e.      Periphery  or  outline;    also  near,    sttrrounding  space." 
\.'ebster*>'?  I'ew  International  '"'ictionary,    2nd  Edition.      It  raicjht 
also  bo  defined  as  the  outer  edge.      It   is   trua  that  the  •'-/est 
and  south  norfcion   cf  tho  objectors'   land  on  the  south  and  west 
sides  thereof,    is  the  outer  b-cvindary  of  the  land  sought   to  be 
annozed.     This   is  equal?.y  t  rt^.o  of   any  of  tlie  other  trocts, 
sir.'-e  all  of  them  have  a   boundary  that   is   oart  of  the  outer 
boundary  of   the   tract   s-avvht  to  be  annexed.     V/e  believo  a 
conmon  sense  interpretation  woulr!  "be   such  tracts  that   project 
out    fron  the  xaain  )30dy  of  land,   or  those  tracts  t'.i:t    .re  at 
the   extreni.e  end  could  be  considered   as  beinq  on   the   :>erimeter. 
To  hoi'}  othcrv/ise  vrou.l,  t  be  to  hold  that  all  the   land  s:;UQht 
to  be  annexed  is   on   the  neri:neter.      imt  being  on  the  periii.eter 
is  not  enouqh.      Nhe   statute  also   requires  that  before  a   vnlid 
objection   ct-m  }:>e  made,    that   the   exclusion   of  the  land  soticjht 
to  be  excluded  raist  not   destroy  the   contiguity  of  such 
described  property  with  the  annexing  rauntcipality,      Her'j  it 
is   clear  that  the   e;cclusion  of  tho  objoctor:;*    land  will 
destroy  the   contiguity  of  the  80  acre  tract   1yd  no  to  the  east 
of  the  objectors'    Ian'',      For  that    rooson  this  objection  has 
no  cierit « 

Affirmed. 
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AFFEILATF    COTTTiT 


STATE  GP  ILLINOIS 


October  Tera,  A.  D.  1957. 


General  No.  10126 

LaFayette  L,  Irwl-.,  Jr., 

rialntlff-Appellee, 

vs. 

WllllRfr   -".   Irv/lr;,   Arthur   H.    Irwin  ani3 
Leonaj'd  H.    Irwin,    IndivlduRlly  and  as 
Executors   of  the  Will   of  laPayette   L.    Irwin, 
Sr.,    deceased, 


William  S.    Irwin, 


Defendants. 


Defendant- Appellant . 


THIED   raSTHICT 


Agenda   llo .   6 


Apl.€al  froE  the 
Circuit   Court  of 
Sang  aeon  County 


Foeth,   J. 

This  coee  was  filed   in  the   court  belotf  by   opcelle©, 
LaPayette  L.   Irwin,   Jr.,   9lleglii,t:  the  making  of,   and   seeking  sjeclfic 
performance   of,   a  parol  agreetsent  between  hitaself  and  his  three 
brothers,      illiam   S,   Irwin,    Arthur  H.   Irwin  and    Leonard  H.   Irwin, 
who  were  the  four  sons  and    sole  heirs  et   law  of   LaPayette   Irwin, 
c3eoeased,     by   which  they  agreed  that  the  property  of  their  fatner 
should  be  divided  equally  between  then,   chare  and    share  alike, 
although  the  will   of   the   deceased  gave   the    property    to   William, 
Arthur  and  Leonard  and  made  no  provision  for  LaFayette,   Jr. 
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The    r,aiA  '■'llTl'^r    '\    Ir"?!*:-,    ''-rthur  ^.    Irwin  9r\r^.   I.,#»onard   H. 
Trwln,    Individually  and    as  executors  of  the   lest  win    s^nd   teptawent 
of  LaFayette   Irwin,   !ver^  cade  defendants  to    the    fnalt.      v'liHera   ?. 
Irwin  filed  his   separate  answer  denylr.p  the   arrees^nt   >^d  slTeisring 
that   there  was  no  note   or  seworandua  in  writing  evidencing  the 
agreement  ae   required  by  Illinois  Revised   statutes  1Q55,   Char^.    59, 
^ec.    2.      Arthur  H.   Irwin  Rnd   Leonard   ".    Irwin  by  their  an?>!wer 
admitted   the  allegations  of  plaintiff's  complBlnt  and  concurred   in 
the   prayer  thereof.      The  court  below  found  thPt  the  agreement  h5?d 
been  sade  and  decreed   si^eclfJc  performance  thereof,      ^'nly  William 
5.    Irwin  has  appealed   go  that  the   only  parties  before   this  co-irt 
on  appeal   <5re   the  appellant,   defendant   below,   Wllllftra   "".   Irwin, 
and  the  appellee,   plslrtlff  below,   LaFayette   I.    Ir??in,    Jr.. 

At   the  outset,    it  appears  that  the  estate  of   LaFayette 
Irwin,   deceased,   consisted   of  personal   property  of  the    apirroxlmate 
value   of    ?^6,000.00  and  unimproved   reel   estate  worth  betweer   *150.00 
and   ?200.00.      On  oral   argument  before   this   court    it   was  agreed 
by   coonsel  for  both  parties  that   the  value  of  the   real  eBtete   is 
so  trlflinsr  and   inconsequent  1b1   -^hen   compared   to  the  value    of  the 
personal   property  that    it  tray  be   dlsresrarded  under  the  principle 
of  De  ??in  153118  Non  Curat   Lex,    so   that  the   cace  raay  be   regarded  as 
Effecting  only  personal  property,   thereby   giving  thle   court   juris- 
diction of  the  appeal. 

The  law   Is  well  established,   that   courts   of  equity    look 
with  favor  upon  the  settlement   of   disputes  among  aeabers  of  a  faT.ily 


■»  frm  TTP  .1"»  "■  ■*    ^iT*^  '   fi^tfftJfV.t  '-tI 

■"'«***» %*r«? #  ♦jf^^W'fl   fcfji/o'v   id^_r«/4  .-t-ytffNn   <»WT      .loeT«.T(.t  tft^sn:?    »rt;;f 

.,ttr   ,nJ»«I    .J   •^^wyai'^sJ    ,roI»cf  *?*}'  fnCTnrfl   9rti   ^^« 

.'vcn    ,?:©PBeo»fc   ,nJ:«MrI 

:i<ooX   t^lMpA  Ic  a;i'wc«   dailcf   .fefldsilcfe^fSO   flaw  eZ   m«X  erfT 

XXimal  «  "^o  B'»cfEa:-*Jc  gaoisss  aed^uqaift   to    ^itsssslcj-taa  arit  ^loqu  ^ovet   rfcJIw 


by  agreement  and   will   reedlTy  enforce,   by   specific   performance,    such 
agreements.      The  disputes   of  rival   claimants  to  an  estate  are  fair 
subjects  of  cosRproffilse  and   settlement,    and  the   mutual   concessions 
of  the  parties  for  the  prevention  of  litigation  afford  &  valid 
consideration  for  the  agreement.      Where   tnera    is  a  reasonable 
bsslK   for  the  belief  that   prolonged  and  expensive  litigation  will 
result   over  the   proceeds  or  distribution  of  an    estate,    that   the 
estate  vjill  be  materially  depleted,   and  that  the   family   relationship 
scill  be   torn  asunder,   the  parties   Interested  are  warranted   in 
preventing   such  feiclly  controversy  by  a   settlement  agreensent. 
Anderson  v.    Arxderson.   380   111.   ^S,   44  14.?..    2.6.  Uj.      It   is  further 
the   law   that   proof  of  the   contract   raust  be  clear  and   co'ivlncing 
so  as  to  leave  no  reasonable  doubt.      Anderson  v.   Anderson,    supra, 
and   cases   therein  cited.      It  therefore  becoses  necessary   to  examine 
the  evidence  to  determine  whether   the  facts  shovm  bring  the  case 
at  bar  within  the  foregoing  principles. 

Certain  facts,    which  have  a  bearing   on  the   issues   Involved, 
sre  not   disputed.      The  plaintiff  v/as  the  oldest  of  the  four  sons. 
Froffi  19^7  to  the   date   of  the  death  of  the  father  he  laanaged  end 
looked  after  the  business   of  his  father.     The  ^-lll   of   LaFayette 
Irwin   Is  dated  Kay   11,   1950,    and   the  testator  died  October   2,   1950. 
In  addition   to  the  property    In  the  estate,    there   was  other  real 
estate  which  was   jointly  owned  b^   the   four  sons,    subject  to  a  life 
estate    in   their  father,  which   the  defendants  did   not  want  partitioned 
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fril.y.v   a   £  ■soils  noiis^ioJ-C  1^  itot  ia^^r^-i  -itiiBq  ^li^  lo 

SB  Ion  jt  woo  J^«  te9l&  »4  Saww  ;*aflt.j»ttpo  t  tnq  tf8«:f  wjel  e«ii 

. -A»lqtoattq  ^lalo^vio)  eri^f  nirii^^w  iiid  t« 

.0  ;do:ioQ  t^i&  fQiaSsttti  •iW  firui  ,0$^f  ^IX  \a}<i  f»^«l?  i>i  aiwtl 

iiTfe ;   -i^fi^o  fan  ••xfdsr  ,t»jt«4«o  9(i^  aX  ii;#'.>  ?  noldibft*  nS 


by  a  partition  suit.      Further,   the    three  defendants  were   suspicious 
of  the  dealings  of  the  plaintiff,    In  the  handling  of  his  father's 
buslnssE  affairs   fron;   I9U7    to    the   date   of    hie   deeth   and   believed 
tnat  an   Inquiry  would   reveal   that   plaintiff  was  dishonest  end   had 
appropriated  money  to  his   own   use   frx>n:  his   father.      The   attorney 
representing  the  three  defendants  as  executors  was  contemplating 
court  acti'^T,  to   Investigate  these  sattsrs.      This   Ie   the  background 
for  consideration  of  the  record   in  this   case. 

LaPayette  Irwin,   Jr.,    the  plaintiff,   testified  that  at 
the   time  of  the    probate  of  the   will  he   told  his  brothers  that   if   he 
didn't  get  a  one-quarter  share   of  the  estate  he   '*iould   file   a  will 
contest   suit.      At   that   time  he  had  employed   tv^o  attorneyj?.      On 
October   11,    1950,    the   four  sons  had  a  nieetlnf    in  the    ofi'lce   of 
attorney  James  I'tartln,   who  was  representing   the   defendants  as 
executors .      Attorney   James  Martin  representing   the   defendants  and 
attorneys  George  Hoffman  end  Coy  Overaker,   the   latter  since  deceased, 
representing   plaintiff  were  also   pre)r:ent.      He   farther  testified   that 
James  ?*:artin,    in  the   '.presence   of  all  of   the  foregoing  persons,   asked 
him  whether  he  h-id   any   intention  of   partitioning  the   real   estate 
owned  by   the   four   sons  and  that   he   replied    in  the  negative;    that 
f'iartln  thereupon  said,    "Ky  clients   have  agreed  that    If  there    is   no 
dishonesty   on  your  part,   an-3   you  1st  rae  have  about  ten  days   to   two 
weeks  to  discover   if  there  was,   anil    if  you  oooperate  with   ue  and 
show  us  all  /our  records,   your   files  and  the   books,   what  you  v.ave, 
your  bank  book,    ohec-    books  and  all,   isy   clients  hove   agreed   to  r.ive 


bad  fcn«  rfeefioriiiil^  *«w  llic^eialq  *»ri;*  leavei  Mtiow  tttapat  aa  rfsri^ 
Ti9frto?oB  ant  .iMf^s't  aiii  acrtl  »«t/  two  airi  ©i  ^encw  b^^BitqoTtqeya 
IFsi*sXqJB«Aoo  amv  a-to^uoox©  an  gS-rraatj^'lafe  aatri*  ©ft*  }|aii9fi»aaft<sr«ii 

oci   It  iBdi  zt&A^oiii  airf  bio*  »ti  £1  ivi  ariJ  lo  aSadoiq   arid   lo  »elS  »f»* 

Xliw  «  »Xi1   6XI/OM  «rf  s^B^tA  •(<*  5€>  •rt»;ia  isSt^i/p-dr.o  b  it«3  tf'ofrib 

nO      .ry-ienTio^cfa  owd  fcB^ofqra©  barf  »d  smlS  :f  .^iJiffl   Jtaecfrtoo 

au  aaiwfcaldft  »ii:f  sfticfiisMseiCiai  saw  onw   ^nljfitt'S  e(»flMjI.  ^»iTtoS;f« 

,bs«a»oeb  eonia  tai$»I   eri^   .isH^naTO  ^oD  bna  vsamfi^H  oaioftO  ax8!ticj«« 

bo>!8tt  ,eno«iaq  3nXes»r;tol  art*  1o  XXa  1o  oooeB'^iq  anrf  rrl    ,siidteK  aeMiai 
s^ecia  Jfi^Tt  ari:f  iiniacl.fl4'«fi5(  to  iiot^t»4al  \tui  bmci  ml  «s9ri*«<w  jwiii 

on  ?i'    9T9rt*  li.idrii  ftdftTj*  avari  aiJnal-fo  x*^*    ,binB  !toq««Tta.-i;J  ni.t*iaM 

ow^  #f  tt^*^  ^*^  ituodA  avari  aa  ^ef  uox  m«   ,^i»q  t»o%  oo  t^a^fw^'^l^ 

fcftj?  au  rfJivs-  a^aieqooo  uaij  Tti   fct^a   ,a«w  ana<f^  li   levooa ll>  cJ  a^iaani 

,9TArf  »ox  ^»a^    ,a><ooc:   »i;J  fcna  aali"^  iimx  ^afciooai  ivox  XX»  a«  wena 

dvfo  od   fc®9i,%is  avflrt  atfneXXo   ^ra   ,1X9  ^0«  aiJood    soaito  ,Jlood  tlaad  'tuo\ 


you  one-fourth   of  the  estate   of  your  father."      He   f-orther  testified 
that   he  agreed  not  to  file  a  vlll    contest   suit    if  the    Investigation 
disclosed  any  dishonesty   on  his  jrert;    th-".t  at  the  conclusion  of 
the  meeting  Jbkcs  Kartin  said,    "^iow   it    la  all  agreed"  3in6.    "Now  that 
Is  agreed  by  everybody   here"   whereupon  they   all   indicated    it  was 
agreed  and  not  one   of   thefr;  said  no;    that  they  sll  left  the   meeting 
happy  and  with   the   belief  that  all  trouble   was   over.      I^Fayette 
Irwiri,   Jr.,   further   seld  he  thereafter  :nede  a  nutcber  of   trips  to 
the   office  of  attorney   r'artln,    showed   hlir.  his   records  and   check 
cooks,   answered  his    questions   and  made    in  general  a   full  disclosure 
of  hie  handling  of  his  father's  business  affaire. 

Attorney  Jaroes   K&rtlr:,    testifying  on  behalf   of   plaintiff, 
saii   that  he  was  called  on  the   telephone   by  attorney   Coy  Overaker 
who  told   him  that  he  and  George  Hoffman  were  representing  the 
plaintiff;    that  plaintiff   intended  to   contest  the   will  of  his  father 
and   suggested  a  meeting  of  <5ll  the  parties  and    their  attorneys  to 
see    if   soae   agreement  could   be  arrived  at.      Martin  called  the   three 
defendants  and  arranged  the  meeting   for  October  11,    195^   snd  arranged 
to  have  them  in  his   office  for  b   ccnferenoe  prior  to  the  general 
meeting.      The  defendants  arrived    in  advance  of  the   plaintiff  and 
his  attorneys.      Kartln  discussed  with  thei:^   the   .-atter  of  partitioning 
tne   real   estate   owned  by  the  four  and   that  none  of  them  wanted   it 
partitioned.      He   says   that   th«='  end  result   of  t?je   conference  was  an 
agreement   hy  defendants  that   if   an   Investigation  by   hln}  of    the 
plaijitiff 's  dealings  with  his  father  disclosed  no   irregularltiee, 
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not  i.f?^Jf*3!5VBi   erftf  If    ^*-fr    t^fs-^rrrn    f^tw  a'«fiT'o^  Son  bef^-XMm  ©rt  ifao* 
>{c5?jr^n    r'"'f««  if)tc&*-r  aiff  all!  bo  fJna?*i   t^ti^Xi^^A  ^'O'  »oi'^"io   »ri* 

fcfls?  Itr  »**  ^  90K«vfo«  rri    heftttm  9i»fmbtiBtBb  »ffT      .:gajd«»«ai 

■  13 tdiaq  "^o  tec  lO^Jtb  rtJfrftaK      .s^*»frtoJc:fe  afri 

*/   ft«c»flBw  a»oc!i  'to  ehoft  *«ffd  IwKA  *aS»61  *rf?f  x<^  tiftiTnwj  ©ct«*a»   la^t   Bed 

■AS  SAW  »on»*xs*lncr  -  9»t^  M;«  flnrfcf  tfuri^t  axoa   e»H     .59:tolJ/:f*i«q 


they  v;oul3   egree  to  give  the   plaintiff  a   orie-fo'jrth   Ehar-e   in  the 

estate  and  that  he  wag  authorized  to  make  this   proposal    to  the 

ottomeys  for  i>laintlff.      He   further  testified  thst   at   the  treeting 

of  sll  the   parties,   he  coBinsunlcateti  tr-e   proposal   to  the   plaintiff 

and  hlB  attorneys,   whereupon  plaltjtif  f  agreed  not  to  file  suit   for 

partition  and  agreed  to  cooperate  with  an   Investigation  and  to  make 

available  all   Information  concerning  the  handllrtg  of   his  father's 

affairs.      Martin  further  testified   that   after  the   discussion  he 

asked   all   four  brothers  whether   the  proposal  wae  understood  and 

agreed  upon  and  th£»t   the  attorneyt  for  plaintiff   Indicated   it  was 

agreeable,   the  defendant  Arthur   Irv.'in  ssld    "yes",   the   defendant 

Leonard  nodded  fnd   the   defendant    Wllllan)  said  nothing;    that  all 

parties  left  the    neetlng  on  a  note  of  comparative  harmony.      Martin 

eayts   he  thereafter,   with  his  partner,   nsade  a  thorough  and  conplete 

examination  of  the  records   of  the    plaintiff  and   found  no  evidence 

of  any    irrerularlty    in  hie   handling  of  his  father's  affairs  and  that 

he   so  advised  hie   clients.     He  testified  that  he  subsequently 

learned   that      1111am   Irwin  was  refusing  to  comply  with  the  agreement 

and   had   employed  another  attorney.      On  January  16,    1951,    Martin  wrote 

the  following  letter  to  each  of  the  three  defendsnte: 

"I   hs^ve  received  a  telej^hone   call  from  George 
Hoffraan  representing   Lafc   Trwiri.      lie  has  specifically 
asked  ^.e  wriether  there  was  any   possibility  of   settle- 
Eent  of  the  difficulties  existing  between   Lafe  and 
you  three.      Lafe  wants   on^^i   fourth   of   the  estate  as 
you  know.      George   said   that  he  would    give  us  a 
couple  of  weeks?   tltre   tc  give  hltn  an  answer.      If  lie 
doesn't  hear  or   if  I   can   give  his  no  satisfactory 
answer,    then  he   is  going  to  file  a   s'ait  to    set  aside 
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■  .30q<nq  BlAi  aWam  ocf  6«s/;fe»f-?if«  efl«  «t  ;t0<i^  baa  93JRi99 
3ni*«»ii  »drf  ^f«  ^«ikr  5- ail "i »*«»•:♦  ^oiitf'  .>X<I  tol  a^eiiiotftfs 

To"^   i?Ms  61  i J  oit  iJon  fe®a^8«  lll^»Jt*X<l  soqkn&",^¥  t^%imioii»  »iU  hmm 

^••x«sHoj3'S  aid   le  j^nllliaBrf  *fl4  a«£«Taa«3oa  «oi'J>i«s'TOl«l   IXs  *Xd«X|fi»» 
ffii  ffe><esuo3l&  *ff^  ftittlA  J««fet  tttiltiBBi  n^HS^vli  ftitfrtaiS!      .siiiella 

ifcrfas  ;^o^*t4»^6^,aa«  »«w  X*e©qoi5j  «wi#   a^i1J«^d*  «'»erit<?t^  tw.«'^   XXa  ^eilSA 

.  /dOfflrrad  &v{^«i»qrjod  Ito  »*9a  •  no  53«X;f»e(9  *»d^  ^IsX  «9/;f'ia4j 

i&iii  ban  STlafls  i'lsrfSal  ztti  lo  saiXtttad  »iri  «X    v^iiaXw^atii   \Ke.l<9 

i[ocifli^»3cf(Lf3  »f)   tgiricj  fealliJseJ   aK     .R;^«*tXo  aid  fe»a|v6j?«  da  94 

;*£rsj«>'»«ijV6  »i"{it  rf;Jiw  (tfn«oo  o*  sai^wlant  aaw  jjiw^I  ;«(#iX!li*<  .tfflfi*.t  f5»frsa»X 

d;*oT;w  iCfWTtaM   ,XS<?X   ,"^X   v:ts«ae^^  .pxo^da  i»dtfona  £>»<oXqffl»  fc»d  ixaa 

:  s^naferre'ts?;  Bondi  artj   "i©  pfoa'*  .0*-«a4'|aX  s«Jf**>XXo%  miit 

eyccaC-'  JTO'i'^  XXao   «ttoii'{aX»J  a  fcevi9©ei  av«^  i" 

-e. 

Xtrfr  _    ^^^     _ ^_^     •      __      _,^ 

efcisr  t^i*  •  •XXI  oi  s«Xo.>j  al    art  oajf*   ,Tewani» 


the  will  ond  at   the   aaroe  time  a   suit  to   partition 
the  real  estate,      ile  tells  me   that  he    tes  also  talked 
to  Lindner,   Bill's  lawyer.      Linaner   said  tiiat   he 
could  not  /;lve  hlia  an   aiiswer  and  would  have  to  talk 
to   3111.      rleaee  advise   your  wishes   in  this  respect." 

On  further  examination  Martin  undertook  to  exj-'lslri  the   use  of 
the   language    In  tVils  letter  at    iiidicatlng  that  he   believed  t'ne 
parties  had  arrived  at  en  agreement  and  that   he   understood   that 
defendant   *vlliiam  Irwin  tins  unwilling  to  ooasply  snd  that  the  attor- 
neys for  the   plaintiff  were  wsiitiii^-;  to  kiiow  what  was  to  be  dene. 

The  defendant   Arthur  H.    Irwin  testified  on  behalf   of  the 
plaintiff,      he   corroboratea   tLt;    testimony  of   attorney  Jasnss  Martin. 
Ha   testified  that  at   tlt^   conferenGe  of   the  tlsree  defend^mts  prior 
to   the  tf.eneral  raeeting,    it  waa  agreed   that   if  there  was  no  rsvidence 
of  dltihonesty  on  the   part  of  tne   plaintiff  acid    if  plaintiff  would 
proElse  not   to  file  a  partition   suit,    they   would  give   plaintiff 
one-fourth  of   tre   estate;    th-'t  at   He   meeting   of  all  yarties   Martin 
said,    "'Ay  clients  have  agreed    If  you   file  no  partition   suit,   and 
if  ycu   penult  us   to   exanjlne  your   records —    if  we  find  no  evidence 
you  nave  already  gotten  your  share,   sy  clients   say    they  would  be 
willing  to   see  that  you  get   one-quarter  of  the   estate."      He  also 
said   ne  went   over  the  records  of  the  plaintiff  with  i^artln  and  that 
Martin  advise"!   hir?.  that  there   *;ere  no   irregularities. 

The   defendant   Leoriard  H.    Irwin  also  testified  on  behalf   of 
plaintiff  and    ne   likewise  corroborated  tne   testimony  of   Martin  in 
the  essential   particulars. 
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the  defendant  Wlllian!   S.   Irwin  testified  Iti  his  own  behalf, 
Ke  denied  making  any  apreeaent  to  give  his  brother  LaFayette  one- 
fourth  of   the  eBtate.      He   saye  that  toeetlng  of   October  11,   1950 
was  with   regard   to  the   partition   suit  and  that  nothing  was  said 
about  ar.  Investlgaticn  of   his  brother  LsFayette  and   that   there  was 
CO   eugp^estion   of  iriving;  a  one -fourth   3hare    in  the   estate  to   the 
plaifitiff .     He  denied  givlBg  .Martin  any  authority   to  agree   on  his 
beha3f  to  ^-ive  hiB  brother   e   oiie-fcurth  interest   in  the   estate. 

Finally   it   should  be  r.oted  that  no  partition  suit  was 
fi"=od  by  plaintiff. 

If  the   testimony  of   the  rleiritlff  arid  hie  witnesses   is 
given  credence,   the  record    Ik   this   cate  ©eets  the    tests  laid  down 
by   the  declelonB  of  tne    Supreme   Court  of   thle    state.      There  was 
aiEple  evidence  frorn  which   the  trial   covirt   could   conclude   that  an 
agreeaent  was  sr^ide  an-.^   that  the  plaintiff   fully  compiled  with    such 
a^reecent.       .here   there   is  a   conflict    in  the  evidence,   the   flrdings 
of   the   chancellor  are   entitled   to  j?:reat  weight  and  consideration  and 
will   not  br^  disturbed  by  a   court   of  review,    unless   palpably  against 
the   n-anifest  weight  of  the  evide?ice.      -ve  cannot   say    in  the   case  at 
bar  that  the   findings  of  the   chancellor  are  ©gainst  the  manifest 
welf^ht   of  the  evidence.      Likewise   the   trial    court  was  fully   Justified 
in  finding  that    the   Statute  of  Frauds   did  not  prevent  the  granting 
of   specific  perfornjance. 

Accordingly  the  decree  of   the  Circuit  Court  of   Sangamon 

County   will  be   afflrrEed. 

Affirmed. 

Carroll,   P.'J.,   end  hey^olda,   J.,    conour. 
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FAIOIBRS  AUrONQBXLS  NAJIAOSMBil?  COiUNmATI<ai« 
a  «ozp«7ftti<m  d/b/a  The  Taxi^rv  AutcmobiXe 
Inauraaee  Association^  an  Zn'ler«l£i8urane« 
Sxehange, 

Def  oidant-o  Appeile« , 


Clrault  Coiirt^ 
Le«  County. 


Tirils  e£ti<»i  was  brought  to  recover  the  Mmunt  provided  for 
■edieal  pajnent  under  an  autonoblle  liability  poliej^  issued  by 
defmadsnt  to  plaintiff.  T^ie  elrouit  eourt  denied  plaintiff's  motion 
for  siaaiiax7  JudgMmt^  granted  defesidant's  aoticm  therefor «  and  entered 
judgnoit  in  favor  of  defiOuSant.  Plaintiff  appealed* 

73?OB  plaintiff's  oosvlaint  and  defendant's  notion  for 
suBBax:^^  ^mA^ukdlX  and  attaehed  affidavits  it  a|^»eaz«  that  defoadant 
issued  its  autoMobile  and  eos^pre^ensive  perscmal  liability  policy  to 
plaintiff  in  Babruary,  V^bb*   to  eover  the  period  Februax^  IS  to  August 
12>  1933«  snd  that  "Coverage  I  •>  Medieal  Payneat"  was  United  to  $7^. 
llnd^"  the  seetion  of  the  poliay  entitled  "Insuring  Agreenents'* «  the 
pamgnyikh  relating  to  sueh  eoverage  provides  as  follows: 

''Ooverage  I  -  Hadioal  Paynents  •  Aut<»aobilet  To  pay  all 
reasonable  inq^enses  ineuived  within  <me  year  fron  the  date  of  aecldent 
for  neeessery  Bedleal^  suzsieal^  ajabulanoe^  hospital «  prcfesslooal 
nursing  and  funeral  services^  to  or  for  each  person  who  sustains  bodily 
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injury*  sleknoM  or  Ai.»e—,   MUMd  b^r  a««idm%^  w^lle  to  or  «9on« 
entering  or  &ll£litlng  fro«  the  autottoblle  if  the  autonoblle  le  belag 
used  by  the  nawMt  insured  &t  wiMi  his  penolMloa," 

Another  seetion  of  the  poXley  e«pti<»isd  "Eseluslons"  reads 
in  part  as  follows t  "Sliis  poliejr  does  not  applet  «  •  «  (m)  under 
coverage  I«  to  bodily  injury  to  or  sieioiess*  disease  or  death  of  ai^ 
person  if  bimeflts  therefor  are  payable  under  any  iiortaMn*s  eeapensa* 
tion  law.'* 

On  itay  3«  1933«  plaintiff  sustained  aeoidental  bodily  injury 
while  drlviag  the  autosK>bile  deseribed  in  the  poliey  and  thereby 
inounnKi  neeessary  nedieal^  sursieal  and  ho^^ital  aiqMOses  aaoimtlng 
to  I1393.85* 

At  the  tlaie  of  the  aeeident  plaintiff  was  working  f<^ 
Butli^  Sand  and  travel «  X2»»«  whieh  was  operating  under  the  Illinois 
Wor)sasn*s  Coapensation  Aet«  He  was  injured  during  %Sam  eoittve  of  his 
s^ployaent  and  was  paid  cowpex^ation  anounting  to  $6695  •  35  by  his 
laBployer's  eoap«Dsati<m  earrier.  Under  its  right  of  subrogati<m  the  li 


oarrier  waa  reia3bursed  to  the  «ct«at  of  the  anount  paid  plaintiff* 

Defendant  eontends  that  sinee  plaintiff  reeeived  an  award 
under  the  Coiapensation  Aet«  he  is  preeliided  fron  reeovering  aediaal 
paynents  under  the  poliey*  Plaintiff's  theory  is  that  the  purpose 
of  the  eaEoXusion  clause  is  to  pver^nt  a  dual  reeovery;  and  tiuit 
reeov«py  i^MAild  be  allowed  here  beeaiuw  he  has  awde  no  reeovery  and 
has  reeeived  n&  benefits  under  the  workaon's  eonpensation  law  that  he 
eould  legally  retain* 

In  Pogela«rk  v*  Wmtem  Casualty  &  Sxa^t^  Go*,   11  111.  App. 
Sd  551 «  oited  by  plaintiff «  this  <»ourt  ofsisldered  provisions  of  an 
autOBObile  insuranee  poliey  id«atieal  with  thoae  involved  here,  exeept 
in  that  poliey  the  eoverage  was  designated  as  ''C  mod  the  eawluaicm 
was  referred  to  as  "g***  The  eourt  held  that  the  reeeipt  of  death 
benefits  latder  the  Wox^fOBenU  Coppenaaticm  Aet  by  a  wldew  of  a  deeeaaed 
eapl^rae  did  not  relieve  the  insurer  of  its  obligation  to  pay 
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reasonable  tmavnX  ^tpexmrn*  tov  «d«i«fa  «49«9p«Raatl<»i  waa  not  paid  or 
pa7al>le  under  the  Cknipanaatlon  Aet*    Thia  eourt  aal4  that  xaO.ax'  the 
faetual  8itu«tl<»i  pv&Msat«A  in  the  Ai^^elaax^  eaae  th«re  ma  no 
proYlalon  in  the  Coppenaation  Aet  for  paymmt  of  funeral  capttoaea 
for  the  deeeasad  ««»l(3Qr««i  that  bf  the  texsa  of  the  Sxelual«m  the 
proviaiCKia  of  tivi  Zllinoia  Ooovenaatioxi  Aet  hadi  been  lneozpo»ttea 
into  the  pcli^j  and  that  on  the  <late  the  eontn&et  of  inauranee  icaa 
entered  into  and  the  date  the  inaured  iMt  hia  death,  aeetion  8  (a) 
of  the  Aet  ppovi^d  that  in  tiu»  ease  of  a  non«fataI  aeeident^  eoi^pwmML* 
ti<m  should  'ce  paid  an  eqployee  for  aseidental  injur^r  as  folloi#s^. 

''(a)  lEhe  engployer  ah«ai  provide  the  neeesaary  first  aid, 
■edioal  soA  ^argieal  aervieaa,  and  all  neeesaarsr  medieal,  aurgieal 
and  ho^ital  s«rri«es  thereafter,  limited,  however,  to  that  whieh  is 
reaacmabXy  reqpoired  to  mure  or  relieve  froM  the  effeeta  of  the 
aeaidental  injursr*  ,  »  ,"    At  paga  55&  the  oourt  aaidi     "Had  the 
plaintiff  or  her  testate  been  paid  eoii9i«UMiti<m  under  the  provisions 
of  seeticm  8  (a)  aa  a  result  of  his  aeeid«it,  it  is  ai^arent  that  the 
texm  of  fieelt»i<»i  (g)  vould  praolude  further  reeovery  for  the  nedieal, 
aurgieal  md  hospital  aaQ>enses,  enunerated  in  Coveraga  C,  whioh  arose 
out  of  the  aeeideant  for  whieh  eewpansation  was  i«±d," 

Za  the  instant  case  the  xmeontroTerted  fasts  establiahed  by 
the  plMuding  upcm  nhieh  the  suMBsrsr  Judgnent  ^^ealod  fr«»B  was  «nter«A, 
show)     that  plaintiff  reeeived  benefita  totaling  $6895*^  under  the 
Illinois  t^aapensaticm  Aet  for  injivsr  si^tained  during  the  eourse  of 
his  mplosmexit}  and  that  the  provisions  of  seetion  8  (a)  of  the  Aet 
in  effeet  in  Tebruary  «nd  Nay,  1933,  idMn  the  insuranee  e^ntxviet  was 
made  sad  irihea  plaintiff  sustaii^d  injusy,  were  ineorporvited  in  the 
policy,    ^nse  proviaiona  of  seetioa  8  (a)  then  in  effeet  (nue*«  138.8 
(a),  Ch.  48  111.  »ev,  Stat.  1933)  wps  identieal  with  the  proviai^ia 
of  aaid  seotion  set  forth  in  the  ftogelnar^  ease.     It  follows  that  mi^Bh 
eeaq^eneatiffls  benefita  ineluded  paywmt  for  plaintiff's  neoessary  aadioal. 
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■uvgl«al  and  hotpltal  sArviees;  and  therefox>G  that  plmintltt  is 
precluded  b^  BsceliiBlon  (m)  fron  ai^  reeovery  under  Cover^ige  X« 

Plaintiff  erait^nda  tMat  he  mad«  no  vee&vev^  of  liia  naeosaax^ 
B«dieaX«  hOiS>ital  and  auz^ieal  9x^se»b  that  he  &wtld   legally  mtain. 
To  Uie  extent  of  ttie  e^epenaation  paid  hi»  plaintiff  eould  rtot  retain 
the  ^Rouat  i?eeeived  froM  tbe  thivA  person  i^k>  caused  his  injury ;,  aad 
plaintiff  was  required  by  section  3  (b)  of  the  Aot>  froa  the  miount 
so  received  J  to  pi^  his  eqpl^er  an  aaount  equlYalent  to  aueh 
coiq^«3isati<m,  BoireTer^  plaintiff  Mas  and  still  is  entitled  to  retain 
all  eonpensation  paymants  eorering  the  eispanses  ius»tloned«  To  p^jmit 
plaintiff  to  reeoTer  medieal  pa9««at  under  Cove«<age  X  in  additl^i  to 
the  payn^^s  for  »edieal  and  hospital  expenses  received  froKt  ti» 
eovp@i8ati<»i  eazTler  would  aaount  to  a  dual  reeovery^  In  the 
PogeUaark  ease  this  eourt  said  that  the  obvious  purpose  of  the 
exelueion  |»?ovlsion  in  the  poliey  is  to  prev^it  dual  recovery  for 
the  sane  itews  of  nedieal  and  hospital  expense  resulting  froM  a 
single  aceidmit. 

In  our  opinion  the  learned  trial  Judge's  de«isi<»)  to  deny 
plaintiff's  motion  for  siaawry  Judgment  and  to  grant  defeasdant^s 
aotio^  therefor  was  correct,  Aeoordingly  the  Judgment  of  the 
Circuit  Court  of  Lee  County  is  affirsed. 

JudgBont  afflmed. 

DOVE,  P.  J.J   and  SPIVEY,  J.,  concur. 
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B,    H,   Moore,   Board   of  Education  of  Co-Tsunlty 
Unit  School   District   So.    2GC  of  the   Co mty  of 
Menard   end.  State  of  IlllnolE,    ^ienry  Doverraan, 
Victor  ■■icAtee,    Hor.er  Deverman,   Glen  Beker, 
John  Struins,    Bob  'iice   and    Joiin  ?achtleben,   Jr., 
Indlvldaelly  and  as  mernbe rs   of  the   Board  of 
Education  of  feld  School  District, 

Plaint iff 8-Appellant8, 

vs. 

County  Board  of  tichool  Trustees  of    Logen 
wounty,    Illinoie,    an  Adininistrntive   Agency, 
Mre,   Vera  15.   Arsiintrout,   Merle  ^,   Ar-nlntrout, 
Board  of  ii-ducstion  of  'Community  Consolidated 
School  district  No,   133  of  the   Counties  of  i'Ogan 
and  Menard,   State  of  IllinolF,    aitd    Gotmmmity 
High  School   district  No,  ii08  of  Logan  and  Menard 
Counties,    Illinois, 

Defendsnt 8" Appellees, 


appeal  from  the 
Circuit  '^ourt  of 
i»ogan  County 


CARROLL,  ?.  J, 


Plaintlffa  appeal  from  two  aeparate  judgments  of  th* 
Circuit  Court  of  Logan  County  which  affirmed  adi^iniatrstive 
declsiona  of  the  Board  of  School  Truateea  for  eald  county  in 
detacnment  and  annexation  proceedinga  conducted  under  the  authority 
of  Art.  '4.B  of  the  f^chool  Code.  (Ill,  T?ev,  Stat.  1953,  Chap,  122, 
Art.  I4.3), 
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On  the  theory  that  the  oonstltutloaallty  of  a  etstute 
is  Involved,  the  appeals  were  directed  tc  the  Supreme  Gourt  and 
were  there  consolidated  for  review.  'Jpon  determining  that  the 
record  presented  no  debatable  constitutional  qaeetioni;  the  Supreme 
Court  transferred  uhe  causes  to  this  court  for  consideration  of 
errors  esslgned  other  than  those  of  a  constitutional  nsfcare, 
( Moore  V,  Scboql  Trustees,  10  111.  2d,  320). 

The  initial  action  in  these  proceedings  was  the  filing 
with  the  Board  of  Trustees  of  Logan  County  of  two  petitions  pray- 
ing tiiat  certain  territory  therein  dercribed  be  detached  from 
Community  '^nlt   School  District  No.  200  In  Menard  County  (which 
is  referred  to  in  the  briefs  as  the  Greenvlew  District)  p.n6 
annexed  to  Middletown  Gor^-unity  wonaoli  'ated  *=chool  District  »fo. 
183  of  Logan  and  Menard  Counties,  end  also  to  i'Uddletown  Gomrfiunity 
High  School  District  Ko.  -(.08  of  Logan  and  Menard  Gountieg,  •'■hese 
petitions  were  signed  by  the  requisite  number  of  legal  voters 
residing  in  the  territories  sought  to  be  detached  and  their 
sufficiency  in  that  respect  is  not  challenged.   *Jpon  the  required 
notice  being  f,iven,  a  hearing  on  both  petitions  was  held  before 
the  County  Board  of  School  Trustees  resultln?:  in  the  entry  of 
orders  granting  the  respective  prayers  thereof.  Thereafter 
plaintiffs  filed  complaints  under  the  Adninlstrrrtlve  %vl©w  Act 
praying  a  review  end  reversal  of  the  Board's  decisl©ns. 
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The  Circuit  Court  affirmed  the  action  of  the  Board  of  Trustees  In 
each  case  and  this  appeal  followed. 

Eliminating  the  constitutional  questions  urged  by 
plaintiffs  in  the  Supreme  Court,  the  reznaining  grounds  upon  which 
reversal  is  sought  ares   (1)  that  a  correct  map  of  the  districts 
in  question  was  not  presented  to  the  School  Trustees;  (2)  that 
the  petitions  filed  with  the  Board  of  Trustees  were  not  sufficient 
and  (3)  that  there  is  insufficient  evidence  In  the  record  to  show 
that  the  petitioners  were  entitled  to  the  relief  prayed. 

The  basis  of  plaintiffs*  first  contention  is  failure 
of  the  County  Superintendent  of  Schools  to  ooniply  with  Sec.  4B-4 
of  the  School  Code  by  furnishing  to  the  Board  of  Trustees  a  true 
map  of  the  districts  Involved.  The  portion  of  said  Section  4'B-4 
which  is  pertinent  here,  reads  as  follows  1   "...  Prior  to  the 
hearing  the  secretary  shall  submit  to  the  County  Board  of  School 
Trustees  maps  showing  the  districts  Involved,  a  report  of  financial 
and  educational  conditions  of  districts  involved  and  the  probable 
effect  of  the  proposed  changes," 

The  record  of  proceedings  before  the  County  Board  of 
School  Trustees  shows  the  following J   "Prior  to  the  hearing  on 
the  petition,  the  undersigned  secretary  sutsnitted  to  the  County 
Board  of  School  Trustees  a  copy  of  the  notice  of  the  hearing 
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on  the  petition,  a  map  showing  the  dl striata  involved  and  financial 
data  concerning  the  districts  involved  In  the  p'roposed  boundary 
change",   ^he  record  farther  indicates  that  the  maps  subaaltted  by 
the  secretary  were  mode  a  part  of  the  record  of  the  proceedinga 
of  the  Board,  Two  of  these  mapB  were  Included  \n   the  transcript  as 
originally  fllei  in  the  Administrative  Review  cases.   Prior  to 
the  hearing,  the  Trial  Court  permttteji  the  amending  of  the  tran- 
scripts to  include  certain  other  maps  which  had  been  aabmitted  to 
the  Soard  of  Trustees  prior  to  the  hearing  on  the  petitlonr-.   In 
allowing  the  completion  of  the  transcripts,  the  '•i'rial  Court  was 
acting  within  its  powers  as  conferred  by  th©  Administrative  Hevlew 
Act,   ('^ub-Par.  B,  Par,  1,  See,  275,  Ohap.  110,  111,  Rev.  Stat, 
1955). 

Plaintiffs' argumeat  appears  to  smount  to  conceding  that 
maps  of  the  districts  involved  were  in  fact  submitted  to  the  Board 
of  Trustees  but  that  such  action  failed  of  oomT^sliance  with  the 
requirements  of  -eo,  UB-J;  because  such  maps  were  not  oorreot. 
Plaintiffs  hpve  not  seen  fit  to  Include  the  maps  in  the  abstract 
of  the  record  nor  is  there  pointed  out  any  errors  or  Inaocurscles 
therein.  Plaintiffs'  conclusion  that  the  maps  are  incorrect  finds 
no  support  In  the  record.  We  are  therefore  of   the  opinion 
that  the  record  shows  compliance  with  the  statutory  requirements 
concerning  the  furniarting  of  maps, 

A  further  contention  advanced  by  plaintiffs  is  that 
the  petitions  in  this  case  are  void  because  It  Is  not  shown 
therein  that  the  districts  affected  will  be   compact  and  contiguous 
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a  ter  tne  proposed  chsnge  in  boundaries  Is  madei   Sec.  L;B»3  of 
the  School  Cod©  provides  that  no  petition  for  a  change  In  th© 
boundaries  of  en  exlj^tlng  school  district  shall  be  granted  un- 
less the  territory  within  any  district  whose  boundaries  are 
affected  by  the  granting  of  the  petition  shall  after  the  grant- 
ing thereof  be  comp*?ct  and  contiguous.  However,  we  find  no 
provision  in  the  statute  that  such  a  petition  contain  a  recital 
to  the  effect  that  the  districts  involved  will  constitute  a 
conupBct  and  contiguous  territory  after  the  granting  thereof. 
If  such  a  statement  were  included  in  a  petition,  it  would  in  it- 
self have  no  evidentiary  value  in  establishing  whether  the  a>  n- 
dltion  imposed  by  the  statute  did  in  fact  exi?t.   People  ex  rel.  v. 
Gommunlty  Unit  School  District  Ko.  201,  7  111.  App.  2d,  32. 
In  the  instant  case.  It  sppenrs  that  the  Boar i  of 
School  Trustees  by  its  order  found  t  h*^  f  the  territory  in  ecch 
district  affected  by  the  granting  of  the  petition  would,  after 
the  granting  thereof,  be  compect  and  contiguous.   It  further 
appears  that  such  finding  is  supported  by  the  maps  of  the 
affected  districts  and  other  evidence  in  the  record,   3uch  find- 
ing must  be  deeiaed  prima  facia  correct  and  since  It  has  sub- 
stantial support  in  the  evidence,  the  binding  effect  thereof  Is 
not  debatable.  Oakdale  Consolidated  School  District  v,  County 
Board,  12  111,  App.  2d,  260. 
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Finally  to  be  considered  Is  plaintiffs  contention  thst 
there  is  insufficient  evidence  in  the  record  to  show  that  the 
petitioners  were  entitled  to  the  relief  prayed.  It  appeere  from 
the  record  that  the  territory  Involved  eompriae?  about  700  acres 
of  land  and  that  the  petitions  were  signed  by  the  only  legal 
voters  residing  therein.   In  ISk"^   this  territory,  which  was  then 
part  of  the  Middletown  High  School  i>l strict  was  included  in  the 
then  newly  organized  Groenview  District,  iher©  is  no  dispute 
aa  to  the  adequacy  of  the  school  facilities  of  either  of  the 
districts.  3cth  appear  to  maintain  schools  which  are  recognized 
by  the  State  Superintendent  of  Public  Instruction.  I>ue  to  the 
smsll  amount  of  land  involved,  it  is  obvioua  that  the  change  in 
boundaries  will  not  appreciably  affect  the  assessed  valuation 
of  either  district.  However,  the  tax  income  of  the  Middletown 
districts  will  to  gome  extent  be  increased.  The  distance  to  the 
Greenview  School  front  the  territory  is  greater  than  to  the  Middle- 
town  Sohoola,  Bus  transportation  for  pupils  is  maintained  by  all 
of  the  districts  Involved.  The  Village  of  Middletown,  where  the 
schools  of  the  annexing  distrlcta  are  located,  appears  to  be 
the  cc»nmanity  center  of  the  petitioners,   ihe  petitioners 
testified  that  they  preferred  to  have  their  children  attend  the 
Middletown  Schools,  !?o  residents  of  the  territory  involved 
testified  in  or-positlon  to  the  petition. 

V6   think  this  record  discloses  that  in  conducting  the 
hearing  on  the  evidence,  the  Board  of  Trustees  fully  complied 
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with  the  duty  enjoined   upon  It  by  Sec,  h.S-l(.   fco  hear  evidence   ss 
to  the  school  needs   and  conditions  of  the  territory  Involved   and 
that  adjacent   thereto  and  as   to  the  ability  of  the  districts 
affected  to  raeet   ttie   standards  of  recognition  ss  prescrloed  by 
the  Superintendent  of  Public  In'^trviction,     Under  the   school  law, 
the  Board  of  .'^oaool  Trustees  v/ere  empowered   to  change  the 
boundaries  of   the  schools  involved  to  snlt   the  convenience  of 
the  sjajority  of  the  inhabitants   of  the  territory  sou^t   to  be 
annexed  to  the  Mlddletown  dlstrictg,      School  T>i s trl ct  ^o»^  79, 
"^»   ^'0"Pty  Board  of  School  Trustees,    U    111,   2d,   5^3;    ^nk'r'file 
Congolids   ed  T^isi-riet  v.    Countg;  3osrd,    supra.    In  exercising  svich 
power,    it  acts  ss   an  agency  of  the  legislature,      Pritchett  v, 
Count:^  Board  of  School  Trustees,    <  111,   2d,    ?56« 

However,    in  the  exerclise  of  its  adminlstrRtlve  function, 
it   ia  required   to  follow  the   atandards  prescribed  for  its  guidance 
by   the  legislature,      rhe?e   standards  require  that  in  addition  to 
being  furnished  with  maps   aaowing  the  distrlcte   involved  Bnd  a 
report  of  financial   snd  educational  conditions  of  each  districts, 
the  Board  shsll  hear  evidence   ps  to  the   school  needs  and   con- 
ditlona  of  the  territory  involved  and   that  adjacent  thereto. 

It  ts  t  :Us  evident   that  determination  of  the  questions 
arising  by  virtue  of   a  proposed  change  in  the   boundaries  of 
school  districts  has  been  left  to  the  Board  of  School  Trustees* 
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This  administrative  body  by  res;  on  of  iisving  Been  the  witnesses 
snd  also  its  familiarity  wltti  IocpI  problens  involved,  is  fpr 
better  equipTJed  then  1p   thiR  court  to  weigh  the  rasny  fQctorr  which 
enter  into  determining  whether  a  given  territory  ehouid  be  de- 
tached fr-Q-d  one  district  and  annoxed  to  another.   In  this  esse, 
the  noMn*-y  Board  of  School  "trustees  in  discharging  its  duty, 
appears  to  ha^'e  followed  the  5?tandsrds  prefcribed  for  its  guid- 
ance.  Its  decision  is  ssupported  by  sufficient  evidence.   In 
this  ffituation,  the  judcment  of  this  court  vill  not  be  substituted 
for  that  of  t  le  County  Board  of  School  Trustees,   '-^he  judgment  of 
the  Circuit  Court  of  Logan  County  is  affirmed. 

Affirmed, 

ReynoldH  and  ^''oeth,  JJ,  concur 
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RALPH  WUETIG, 


Appellee, 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUMTY. 


GEORGE  DEMENT,  Commissioner 
of  Public  Works,  and  LLOYD 
JOHNSON,  Commissioner  of 
Streets  and  Sanitation, 

Appellants, 

MR,  PRESIDING  JUSTICE  SCHWARTZ  DELIVERED 
THE  OPINION  OF  THE  COURT, 

This  is  an  appeal  from  a  judgment  awarding  a  writ 
of  mandamus  to  compel  the  Commissioner  of  Streets  and 
Sanitation  of  the  City  of  Chicago  to  issue  a  permit  to 
plaintiff  for  the  moving  of  a  building.  The  building 
was  located  on  land  to  be  used  for  the  Calumet  Skyway 
Toll  Bridge,  The  city  had  acquired  title  to  the  property 
and  had  entered  into  a  contract  with  a  wrecker  providing 
for  the  demolition  of  this  building  along  with  others 
owned  by  the  city.  The  wrecker  was  given  no  title  to  the 
property,  had  no  right  to  move  or  sell  the  building  and 
could  not  grant  such  right  to  plaintiff.  Notwithstanding 
this,  the  wrecker  entered  into  a  contract  with  plaintiff 
on  September  18,  1956,  for  the  sale  of  the  building  in 
question  for  $2500. 

Plaintiff  through  a  licensed  house  mover  filed  a 
petition  dated  September  21  and  September  2^-,  1956,  with 
the  Commissioner  of  Public  Works  for  permission  to  move 
the  building  to  87^1  Luella  avenue,  Chicago.  The  permit 
was  refused.  On  October  3>  1956,  plaintiff  filed  this 
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suit.  The  matter  was  heard  and  on  October  29 j  1956  a  writ 

of  mandamus  was  issued,  directing  the  issuance  of  a  permit 

and  enjoining  defendants,  their  employees,  agents  and  any 

of  the  departments  of  the  city  from  interfering  with 

plaintiff's  moving  of  the  house.  The  only  basis  upon 

which  the  court  appears  to  have  made  this  decision  is 

derived  from  the  following  statements 

"The  court:  I  said  all  during  this  case  on  a  combination 
of  things  that  appealed  to  me,  on  the  basis  of  the  saving 
of  a  nice  home  where  it  wouldn't  hurt  the  City,  and  other 
reasons,  but  I  have  no  idea  whether  an  Appellate  Coiart 
would  follow  my  line  of  reasoning  on  that  or  not.   It 
isn't  strictly  a  legal  thing,  and  they  might  say  we  can't 
wander  off  into  saving  this,  and  saving  there  for 
economy  reasons  where  there  is  a  definite  contract  to  do 
this  that  must  be  carried  out." 

The  court  should  have  taken  coimsel  of  his  apprehensions. 

On  November  1,  1956,  the  parties  together  with  the 

wrecker  appeared  before  the  trial  court.  The  attorney  for 

the  wrecker  informed  the  court  that  the  contract  with  the 

city  to  demolish  the  building  required  that  it  be  demolished 

that  day,  November  1,  1956;  that  the  contract  provided  for 

a  penalty  of  $100  a  day  for  every  day  of  defavilt  by  the 

wrecker;  that  the  city  had  not  threatened  the  wrecker  but 

that  the  wrecker  did  not  want  to  default;  that  plaintiff 

had  thirty  days  within  which  to  remove  the  building  under 

the  contract  between  the  wrecker  and  himself  and  not  having 

done  so,  the  wrecker  was  going  to  demolish  the  building. 

Plaintiff  requested  the  coiort  to  enjoin  the  wrecker  from 

so  demolishing  the  building.  The  trial  court  refused 

unless  plaintiff  posted  a  bond,  and  plaintiff  not  offering 
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to  do  so,  the  court  declined  to  enjoin  the  wrecker.  There- 
after, the  wrecker  demolished  the  building  as  he  was  required 
to  do  under  his  contract. 

The  city  says  its  experience  has  revealed  that  delay, 
confusion  and  financial  loss  have  resulted  v;hen  it  has 
attempted  to  salvage  homes  by  removal.  For  that  reason, 
the  contract  provided  for  demolition.  That  decision  was 
the  business  of  the  responsible  city  officials,  not  the 
court.  A  clear  showing  of  right  to  the  relief  demanded 
must  be  made  before  courts  will  issue  a  \-jrit   of  mandamus, 
Bengson  v^  City  of  Kewanee,  380  111.  2^-1+;  People  ex  rel.  Rude 
V.  City  of  LaSalle.  378  111.  57S',     Hooper  v.  Snow.  325  111. 
53;  People  ex  rel.  Younger  v.  City  of  Chicago y  280  111.  576; 
People  ex  rel.  V/ebster  v.  City  of  Chicago.  277  111.  39^. 
As  we  have  decided  the  case  on  its  merits,  there  is  no 
need  to  consider  the  point  made  by  the  city  that  the  house 
having  been  demolished,  the  cause  has  become  moot. 

Judgment  reversed . 

McCormlck  and  Robson,  JJ.,  concur. 
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ARNOLD  A.  SCHWARTZ,  d/b/a 
ALLIED  FINISHING  SPECIALTIES 
CO., 

Appellee, 
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APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO. 


LAKE  VIEW  TOCL  &  MANUFACTURING 
CO.,  a  corporation. 

Appellant . 

JUDGE  ROBSON  DELIVERFJ)  THE  OPINION  OF  THE.  COURT. 

Defendant  appeals  from  a  judgment  for  plaintiff 
in  an  action  to  recover  the  purchase  price  of  goods 
sold  and  delivered  to  defendant.  The  sole  question 
presented  is  whether  or  not  plaintiff  was  the  proper 
party  to  maintain  an  action  for  the  purchase  price 
of  the  goods. 

The  pertinent  facts  necessary  for  our  decision 
as  revealed  by  the  testimony  and  exhibits  are  that 
plaintiff  prior  to  December,  19^+7,  was  president  of 
the  Allied  Finishing  Specialties  Co.,  an  Illinois 
corporation.  The  forepart  of  December,  19^7,  he 

f 

purchased  all  the  assets  of  the  corporation  and  there- 
after conducted  the  business  londer  the  same  name  as  Its 
sole  proprietor.  On  December  29,  19^7,  plaintiff  as 
president  of  Allied  Finishing  Specialties  Co.  filed 
v;ith  the  Secretary  of  State  a  statement  of  intent  to 
dissolve  the  corporation  by  voluntary  consent  of  the 
shareholders.  On  February  17,  19^8,  the  corporation 
filed  its  annual  report  pursuant  to  Section  95  of  the 
Business  Corporation  Act.   (111.  Rev,  Stat.  1955,  chap. 
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32,  sec.  157o95).  In  May,  19^8,  the  corporation  paid  its 
annual  franchise  tax.  The  corporation  filed  no  annual 
report  in  19^+9  and  did  not  pay  a  franchise  tax  in  that 
year.  There  is  nothing  in  the  record  to  indicate  that 
further  proceedings  were  undertaken  in  connection  with 
the  volvmtary  dissolution  after  the  filing  of  the 
statement  of  intent  to  dissolve.  On  September  22,  19^9 > 
plaintiff  filed  a  certificate  in  the  office  of  the  County 
Clerk  of  Cook  County  that  he  was  doing  business  under  an 
assumed  name,  i.e.,  "Allied  Finishing  Specialties  Co." 
The  corporation  was  dissolved  by  decree  of  court  in 
October,  1950,  as  the  result  of  a  proceeding  brought  by 
the  Attorney  General  based  upon  the  failure  of  the 
corporation  to  file  an  annual  report  and  pay  a  franchise 
tax  in  19^9* 

Prior  to  the  issuance  of  the  decree  of  dissolution, 
beginning  on  September  9)  19'+9>  the  defendant  transacted 
business  with  Allied  Finishing  Specialties  Co.,  purchasing 
paint  and  supplies  in  the  amoiont  of  S2,l83.60,  and  made 
various  payments  totaling  $1,^81.51,  and  was  allowed 
certain  credits,  leaving  a  balance  due  and  owing  as  of 
October  19  of  $732.09,  for  which  plaintiff  filed  this  suit. 

Defendant's  sole  contention  is  that  even  though 
he  received  and  used  the  merchandise  he  never  did  business 
with  Schwartz  as  an  individual;  that  he  dealt  only  with 
the  corporation  and  therefore  owed  plaintiff  nothing  for 
the  goods.  There  is  no  question  that  plaintiff  from 
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December  of  19^7  conducted  business  as  an  individual 
proprietor  under  the  former  corporate  name,  although 
not  until  September  22,  19^9,  did  he  register  it  with 
the  co\mty  clerk.  This  was  notice  to  all,  including 
defendant,  that  he  was  doing  business  as  an  individual 
under  the  corporate  name.  The  statement  of  claim  indicates 
that  the  amoimt  for  v;hich  suit  was  filed  was  a  part  of  a 
running  account  and  that  after  September  22,  19^9 j  defend- 
ant purchased  $1,6^6,55  of  goods  from  plaintiff  and  paid 
$1>330.26  on  the  account.  It  is  thus  apparent  that  a 
substantial  part,  if  not  all  the  money  that  defendant 
owed  plaintiff  was  for  purchases  made  after  plaintiff 
had  registered  under  his  assumed  name. 

Upon  the  filing  of  the  statement  of  the  intent 
to  dissolve,  the  corporation  was  only  qualified  to  conduct 
such  business  as  was  necessary  for  winding  up  of  the  corpo- 
rate affairs.  111.  Rev.  Stat.  1955,  chap.  32,  sec.  157.78. 
As  a  result  of  the  failiire  to  complete  the  voluntary 
dissolution  of  the  company,  it  was  still  technically  in 
existence  throughout  I9I+8  and  19^9.  This,  however,  was 
not  material  to  the  issues  in  the  instant  action  because 
plaintiff,  having  purchased  the  assets  of  the  corporation, 
was  personally  liable  for  any  obligations  assumed  of  the 
corporation  which  were  not  connected  with  winding  up  its 
affairs.   Ill,  Rev.  Stat.  1955?  chap.  32,  sec.  157.150. 
If  the  goods  that  defendant  had  purchased  from  him  were  not 
up  to  specification,  or  if  defendant  had  suffered 
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damages,  plaintiff  would  have  been  liable. 

Plaintiff  could  maintain  an  action  for  goods  sold 
and  delivered  under  the  assumed  name.  In  Grody  v.  Sc alone ^ 
^08  111.  61  (1951 )»  it  was  held  that  under  the  provisions 
of  the  act  pertaining  to  the  registration  and  use  of 
assumed  names, 111.  Rev.  Stat.  19^7j  chap.  96,  par.  h   to  8, 
Inclusive,  an  express  penalty  is  imposed  for  nonobservance 
in  the  form  of  a  fine  or  imprisonment.  No  penalty  is 
provided  for  the  use  of  an  assumed  name  without  authority 
which  would  void  a  contract  otherwise  valid.  Thus  the 
penalty  expressed  is  exclusive  and  the  statute  does  not 
prevent  one  doing  business  under  an  assumed  name  in  violation 
of  the  Act  from  suing  on  a  contract  made  under  the  assumed 
name.  Therefore,  although  the  corporation  existed  at  the 
time  of  the  transaction,  it  is  immaterial  because  defendant 
cannot  by  a  collateral  attack  negate  the  fact  that  plaintiff 
had  purchased  the  assets  of  the  corporation  and  could  do 
business  under  an  assumed  name.  In  this  connection  it  is 
interesting  to  note  that  there  is  nothing  in  the  record  to 
indicate  that  defendant  ever  made  a  tender  of  the  balance 
due  on  the  account  to  the  corporation  between  the  time  of 
the  last  purchase  in  October  of  19^9  and  Jvine  of  1950  when 
suit  was  filed.  In  so  far  as  the  liability  of  the  defendant 
was  concerned,  business  transacted  with  the  Allied  Finishing 
Specialties  Coo  was  in  fact  business  transacted  with  the 
plaintiff. 

We  conclude  that  defendant  was  liable  to  the 
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plalntiff  for  the  goods  he  had  received.  The  judgment 

of  the  trial  court  is  affirmed. 

Judgment  affirmed. 

Schwartz,  P,  J.,  and  McCormick,  J.,  concur. 
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MARY  FRANCES  WADE,  a  minor,  by 
CLEVELAND  WADE,  her  father  and 
next  friend, 


V, 


PATRICK  M.  GORiMAN, 


Appellant, 


i^p)ellee. 


APPEAL  FROM 


Jd 


SUPERIOR  COURT 


COOK  COUNTY. 


MR.  PRESIDING  JUSTICE  KILEY  DELP/ERED  THE  OPINION  OF  THE  COURT. 

This  IB  an  action  to  recover  damages  for  Injuries 
to  a  small  child.   The  verdict  and  Judgment  were  for  defendant 
and  plaintiff  has  appealed. 

Mary  Wade,  then  6  years  of  age,  was  Injured  by  an 
automobile  the  afternoon  of  November  3,  1950  on  Crawford 
Avenue  near  l64'th  Street,  extended,  In  Cook  County,  Illinois, 
She  with  other  children  had  alighted  from  a  northbound  school 
bus  and  was  crossing  Crawford  Avenue  from  east  to  west  when 
defendant's  southbound  passenger  car  struck  her. 

At  the  trial  plaintiff  moved  for  a  directed  verdict 
at  the  close  of  all  the  evidence  and  after  verdict  moved  for 
Judgment  notwithstanding.   The  motions  were. denied  and  plain- 
tiff argues  here  that  this  ruling  was  error. 

On  this  question  we  take  only  the  evidence  favorable 
to  defendant  disregarding  unfavorable  evidence  and  inferences 
and  draw  legal  inferences  most  strongly  in  his  favor  to 
determine  whether  reasonable  men  could  differ  on  the  question 
of  his  negligence.   Simmons  v.  South  Shore  Hospital,  3^0 
Ill.App,  153.;  Johnson  v.  Klrkpatrick.  11  111.  App.  2d  2l4j 
Anderson  v.  Cummlngs,  325  111.  App.  519.   Defendant  started 
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to  slow  down  "Immediately"  when  he  observed  the  bus  come  to 
a  stop.   The  bus  started  north  after  leaving  the  children 
off.  Defendant  saw  two  school  boys  cross  Crawford  Avenue 
and  walk  toward  him  on  the  west  shoulder  of  the  road.   The 
bus  and  defendant's  car  passed  each  other  about  I50  feet 
north  of  the  place  the  bus  had  stopped.   Defendant's  speed 
was  then  20  miles  per  hour  and  he  saw  the  children  standing 
on  the  shoulder  of  the  east  side  of  the  road.   He  took  his 
foot  off  the  gas,  reducing  his  speed  to  about  1^  miles  per 
hour  when  he  was  5OO  feet  from  the  three  children  on  the 
east  side.  When  within  50  feet  from  them  they  darted  across 
the  road  and  he  "immediately"  slammed  on  the  brakes.  His 
car  was  almost  completely  stopped  when  it  struck  Mary  Wade. 

It  is  our  opinion  that  on  that  evidence  reasonable 
men  might  well  differ  on  the  question  whether  defefendant 
acted  prudently  under  the  circumstances.  We  think,  therefore, 
that  the  court  correctly  denied  the  motions.  The  case  was 
for  the  Jury, 

The  next  point  is  whether  the  trial  court  erred  in 
denying  the  motion  for  new  trial  on  the  grounds  that  the 
verdict  was  against  the  manifest  weight  of  the  evidence  and 
that  prejudicial  error  was  committed  at  the  trial. 

We  think  the  verdict  is  against  the  manifest  weight 
of  the  evidence.  All  the  evidence,  favorable  and  unfavorable, 
may  be  considered  on  this  question.   It  is  our  view  that  the 
testimony  of  defendant  shows  clearly  that  the  verdict  should 
not  have  been  for  him.  We  need  not  therefore  give  consider- 
ation to  arguments  attacking  the  reliability  of  witnesses 
for  the  plaintiff. 
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Defendant  testified  the  day  was  good  and  the  roads 
dry;  that  when  "I5OO  feet  or  better"  north  of  the  point  of 
the  accident  he  saw,  what  he  knew  was,  a  northbound  school 
bus  stopplmg;  that  he  "Immediately  started  slowing  down" 
and  observed  two  children  cross  the  road  and  come  north 
on  the  west  shoulder;  that  his  car, at  20  miles  per  hour, 
and  the  buo  passed  each  other  "well  over"  I50  feet  from 
the  point  of  accident;  that  he  then  saw  plaintiff  and  her 
brother  and  sister  on  the  east  shoulder  of  the  road  "standing 
there  talking";  that  he  kept  watching  them  until  he  was 
about  50  feet  away  when  "all  three"  of  them  "immediately 
darted  in  front  of  the  car";   that  he  "immediately  slammed 
on  the  brakes",  and  that  the  right  front  fender  struck  Mary 
Wade,  the  last  one  crossing  the  road. 

He  testified  he  did  not  blow  the  horn;  that  there 
was  no  traffic  ahead  of  or  behind  him  and  he  had  the  road 
"to  himself";  that  he  had  taken  his  foot  off  the  gas  when  he 
passed  the  bus  because  he  was  "in  doubt"  whether  the  children 
might  or  might  not  cross  the  road;  that  when  50  feet  from 
the  children  he  xiras  going  about  1^   or  I5  miles  per  hour; 
that  the  child  was  at  the  "extreme"  right  corner  of  his  car 
and  "almost  clear"  when  struck,  and  that  he  did  not  try  to 
swerve  to  the  left  but  "went  in  a  straight  line," 
'        We  think  that  defendant  clearly  had  the  duty  to  do 
more  than  take  his  foot  off  the  gas  when  he  saw  the  children 
and  knew  they  might  "possibly"  cross  the  road.   He  did  not 
blow  his  horn  to  warn  of  his  approach;  did  not  get  his  car 
under  control  by  putting  his  foot  on  the  brake  so  that  he 
might  avoid  running  the  children  down  if  their  childish 


-4- 

Impulses  moved  them  to  suddenly  cross  the  road,  and  finally 
he  did  not  try  to  swerve  his  car  though  no  traffic  was 
ahead  or  behind  or  coming  toward  him  and  a  slight  swerve 
would  have  avoided  Mary  Wade  since  she  was  almost  clear  when 
she  was  struck.  Our  decision  Is  squarely  supported  by 
Stemkowskl  v.  Patterson  Co.,  324  111.  App.  318,  and  our 
recent  Pope  v.  Rose,  14  111.  App.  2d  106.   The  general  rules 
relied  on  by  defendant  are  not  inconsistent  with  our  con- 
clusion. 

The  trial  court  erred  in  not  granting  the  new 
trial  and  the  cause  will  be  remanded.  We  shall  comment,  in 
aid  of  the  new  trial,  on  the  procedural  points  made  here. 

With  respect  to  the  incident  in  which  the  plaintiff's 
former  attorney  was  subpoenaed  by  defendant  in  an  attempt  to 
prove  that  defendant  did  not  pass  a  standing  school  bus,  we 
assume  plaintiff's  amended  complaint  will  prevent  a  recurrence 
of  the  incident.  With  respect  to  the  claimed  error  in  in- 
structing the  Jury,  we  think:  a)  Defendant's  instructions 
number  8  and  number  22  should  be  supplemented  by  "a  clear 
and  concise"  instruction  telling  the  jury  wbat  specific 
negligence  is  charged  in  the  complaint  so  that  it  will  have 
a  guide  in  determining  whether  the  elements  of  plaintiff's 
case  were  proven,   Signa  v.  Alluri,  351  111.  App.  11.   Even 
if  we  assumed  the  instruction  was  more  favorable  to  plaintiff, 
we  should  still  Insist  upon  proper  instructions,   b)Def endant's 
instruction  number  16  should  be  modified  so  as  not  to  single 
out  plaintiff.   The  Jury's  verdict  should  not  be  Influenced 
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by  sympathy  for  either  party.   The  Instruction  should  also 

be  modified  so  as  not  to  mislead  the  Jury  away  from  the 

consideration  that  drivers  must  foresee  greater  danger  where 

children  are  Involved, 

REVERSED  AND  REMANDED 
FOR  A  NEW  TRIAL. 

FEINBERG,  J.  AND  LEWE,  J,  CONCUR, 


A 
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CLAIRE  ABRMS, 

V. 

GEORGE  ABRAMS, 


Appellee, 


) 

) 
Appellant.         ) 
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APPEAL  FROM 


SUPERIOR  COURT, 


COOK  COUNTY. 


JUDGE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  an  adverse  decree  for  separate 
maintenance,  which  awards  the  custody  of  four  minor  children 
to  plaintiff  and  directs  defendant  to  pay  plaintiff,  for  her 
separate  maintenance  and  for  support  of  the  minor  children, 
$150  per  week,  and  $1,000  for  attorneys'  fees. 

As  grounds  for  reversal  defendant  contends  (l) 
that  the  allowance  for  support  of  plaintiff  and  the  four 
children  is  excessive,  unreasonable  and  arbitrary,  and  not 
based  on  the  ability  of  defendant  to  pay;  (2)  that  the 
failure  of  the  decree  to  find  that  plaintiff  was  living 
separate  and  apart  from  defendant  without  her  fault  renders 
the  decree  fatally  defective;  and  (3)  that  the  allowance 
for  attorneys'  fees  is  without  any  basis  in  the  record. 

We  have  examined. the  evidence  upon  the  subject  of 
defendant's  ability  to  pay.  He  testifies  that  among  his 
items  of  expense  is  the  item  of  $1,572,82  per  year  for 
premiums  for  life  insurance  on  his  life,  in  favor  of  the 
children.   The  decree  does  not  require  defendant  to  maintain 
this  Insurance,  and  it  is  more  Important  that  the  Immediate 
needs  of  plaintiff  and  the  children  be  met  than  Insurance 
provision  for  future  speculative  contingencies. 
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The  Item  of  $120  a  month  expended  by  him  for  rent 
of  his  apartment  seems  high  when  compared  with  her  expenditure 
of  $115  a  month  for  an  apartment  that  houses  herself  and  the 
four  children.   There  is  no  explanation  in  the  record  as  to 
why  he  is  required  to  pay  that  much  rent. 

With  the  elimination  of  the  insurance  premiums 
referred  to  and  a  reduction  in  the  rent  required  for  his  housing, 
as  well  as  a  reduction  in  the  -expenditures  for  cleaning, 
laundry,  medical  and  dental  care  for  himself,  the  amount 
allowed  by  the  decree  is  not,  in  our  judgment,  excessive  and 
unreasonable.   Should  the  circumstances  of  the  parties  change, 
the  court  is  always  open  to  them  for  relief. 

The  decree  is  not  vulnerable  to  attack  because  of 

the  absence  of  a  finding  therein  that  plaintiff  was  living 

separate  and  apart  without  her  fault.   The  Separate  Maintenance 

statute,  Ch.  68,  par,  23,2,  111.  Rev,  Stat.  1955,  provides: 

"The  process,  practice  and  proceedings  under  this 
Act  shall  be  the  same  as  is  provided  for  in  'An 
Act  to  revise  the  lav;  in  relation  to  divorce,'" 

The  Divorce  Act,  Ch,  40,  par,  7,  provides: 

"The  process,  practice  and  proceedings  under  this 
Act  shall  be  the  same  as  in  other  civil  cases  *  *  *," 

Hence  the  Civil  Practice  Act  applies  to  separate  maintenance 

actions  and  makes  findings  in  a  decree  unnecessary,   Anthony 

V,  Gllbrath,  396  111,  I25,  The  complaint  charges  that  she  is 

living  separate  and  apart  without  her  fault.   The  evidence 

supports  the  charge,  and  that  is  all  that  is  required. 

The  decree  as  to  attorneys'  fees  must  be  reversed, 

since  there  was  no  showing  as  to  the  services  rendered  by  the 

attorAey?,  and  therefore  no  basis  upon  which  to  make  the 

allowance. 
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Accordlngly,  the  decree  is  reversed  and  the  cause 

remanded  as  to  the  allovjance  of  attorneys'  fees  and  Is 

affirmed  in  all  other  respects.   The  cause  Is  remanded  for 

further  proceedings  consistent  with  the  views  herein  expressed, 

AFFIRMED  IN  PART  AInTO  REVERSED 
IN  PART  AND  REMANDED  WITH 
DIRECTIONS. 

KILEY,  P.J.,  AND  LEWE,  J.,  CONCUR. 
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JOSEPH  HSRTMANN, 

V. 


Appellant, 


MAJOR  L.  YOUNCE  and  DAETTA  YOUNCE, 
Appellees. 
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APPEAL  FROM 

CIRCUIT  COURT, 
COOK  COUNTY. 


JUDGE  FSIKBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  appeal  is  from  a  decree  entered  for  defendants 
upon  the  pleadings  only,  In  an  action  to  foreclose  a  mechanic's 
lien  for  labor  and  material  furnished  under  a  contract  for  the 
Installation  of  a  warm  air  heating  system  in  the  premises 
owned  by  defendants. 

The  answer  of  defendants  asserted  two  special 
defenses:   (1)  that  plaintiff  failed  to  obtain  a  permit  for 
the  installation  of  the  heating  system  and  the  installation  of 
the  electrical  work  connected  therewith,  in  violation  of 
Chapter  79.1,  §§3,  6,  9,  10,  13,  14  and  I5,  and  Chapters  86 
and  87  of  the  city  ordinances j  and  (2)  that  plaintiff  failed 
to  register  and  obtain  a  license  as  a  warm  air  heating 
contractor,  as  provided  by  §79.1-15  of  the  city  building 
ordinance. 

Plaintiff  moved  to  strike,  among  other  paragraphs 
of  the  answer,  peragraph  5»  which  related  to  the  failure  of 
plaintiff  to  secure  a  permit  from  the  city  authorities  for 
the  installation  of  the  hea.tlng  system,  in  violation  of  the 
city  ordinances.   This  motion  was  by  order  denied,  upon 
condition  that  defendants  file  their  bill  of  particulars  in 
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eupport  of  said  paragraph.   Defendants  filed  a  bill  of 
particulars  In  accordance  v;lth  this  order,  which  set  up 
specifically  the  facts  relating  to  the  violation  of  the 
ordinance  requiring  a  permit.   Thus  the  defense  of  the 
failure  to  obtain  a  permit  remained  an  Issue  In  the  case. 

A  reply  was  filed  to  the  answer,  In  which  plaintiff 
alleged  that  the  representatives  of  the  Building  Department 
of  the  City  of  Chicago  Inspected  the  equipment  Installed 
by  plaintiff  and  directed  two  minor  changes  to  be  made  In 
the  installation;  that  said  minor  changes  involved  a  cost 
not  to  exceed  ^50;  and  that  plaintiff  undertook  to  make  the 
two  changes  suggested  by  the  Building  Department,  but 
defendants  denied  plaintiff  access  to  the  premises  and 
prevented  plaintiff  from  making  the  minor  changes. 

Upon  this  state  of  the  record  defendants  moved  for 
Judgment  on  the  pleadings.   No  evidence  was  heard.  The  court 
entered  the  decree  finding  that  plaintiff's  failure  to 
register  as  a  contractor  was  in  violation  of  the  building 
ordinance  and  constituted  a  defense  not  denied  by  the  repjjy. 

The  issue  as  to  the  failure  to  obtain  a  permit 
for  the  installation  of  the  heating  system  was  not  passed 
upon  by  the  court.   The  decree  appealed  from  makes  no 
reference  to  that  issue. 

We  think  that  the  bill  of  particulars,  which  is  a 
part  of  the  pleadings,  and  the  reply  filed  by  plaintiff 
presented  an  issue  vjith  respect  to  the  alleged  failure  to 
obtain  a  permit,  requiring  proof.   The  failure  alone  to 
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register  and  obtain  a  license  is  not  isufficient  in  itself 
to  defeat  a  claim  under  a  contract  otherwise  lawful,  where 
the  labor  and  material  were  furnished.  Meissner  v. 
Caravello,  4  111.  App.  2d  428;  Doupjlas  Lumber  Co.  v,  Chicago 
Home  for  Incurables.  380  111.  87;  Grody  v.  Scalone.  408  111. 
61;  Cohen  v.  Lerman,  408  111.  I55.  This  failure  to  obtain  a 
license  is  distinguishable  from  City  of  Chicago  v.  Wonder 
Heating  &  Ventilating  Systems.  Inc..  3^5  111,  496,  relied 
upon  by  defendants,  which  involved  undisputed  failure  to 
obtain  a  permit,  as  required  by  the  building  ordinances, 
covering  construction  which  involved  the  health,  safety, 
welfare  and  comfort  of  the  public. 

We  are  not  expressing  any  opinion  upon  the  issue 
presented  in  the  instant  case  as  to  whether  the  facts 
alleged  constitute  a  permit  for  the  installation  of  the 
heating  system,  since  proof  must  be  taken  upon  that  issue. 

Accordingly,  the  Judgment  is  reversed  and  the  cause 
remanded  for  further  proceedings  consistent  with  the  views 
herein  expressed, 

REVERSED  AND  REMANDED. 

KILEY,  P.J.,  and  LEWE,  J.,  CONCUR. 
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In  the 


A- 


APPELLATE  COURT  OF  ILLINOIS 
Fourth  District 


Paul  Daniels, 

PI aint  if f-Appel lee 


vs . 


Ivan  Dunahee, 

Def endant-Appe I  I  ant  . 


J,  D  A  ® 


M 


Appeal  from 
the  Circuit  Court  of 
Richland  County, 
Illinois. 


1 


Hon.  B.  W.  Eovaldi,  Judge  Presiding. 

-«-  ^Jr   -:{•  -;j  -:;-  -x-  -^  -x-  -^<-  -;<•  ->  it   ij.   .;,<.  .;j.  .^ 

Sche  i  neman,  J . 

Plaintiff,  Paul  Daniels,  recovered  a  judgment 
for  $8000  upon  a  jury  verdict,  for  injuries  re- 
ceived while  helping  his  father-in-law,  the  de- 
fendant, clean  some  seed  in  a  combine  on  defendant's 
premises.   Plaintiff  came  with  his  wife  and  two 
children  to  visit  the  wife's  folks  on  Thanksgiving. 
He  planned  to  do  some  hunting  on  defendant's  farm, 
and  to  join  the  family  for  a  meal.   Although  there 
is  some  confusion  as  to  the  nature  of  any  invitation, 
it  is  clear  from  the  undisputed  testimony  that  they 
were  all  on  the  premises  as  social  guests. 

When  plaintiff  arrived  the  defendant  and  two 
of  his  sons  were  working  on  the  combine  cleaning 
seed.   Plaintiff  states  that  defendant  asked  him  to 
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help,  which  defendant  denies,  but  plaintiff  did 
change  his  clothes  and  put  on  the  boots  he  in- 
tended to  wear  while  hunting.   He  came  to  the 
truck  where  defendant  was  dumping  sacks  of  seed 
Into  the  hopper  of  the  combine,  and  defendant  said 
for  him  to  drag  up  the  sacks  on  the  truck,  so  that 
defendant  would  not  have  to  turn  around  and  fetch 
them.   This  was  the  only  task  assigned  to  him. 

Twice  the  plaintiff  clambered  across  the  top 
of  the  combine  where  there  were  moving  parts.   On 
his  second  trip  he  stepped  on  the  elevator  canvas 
roller  which  turned  and  his  foot  went  Into  a  re- 
volving cylinder  and  was  injured. 

Plaintiff  was  claiming  the  status  of  "invitee" 
under  the  pleadings  and  still  claims  that  status, 
under  which  defendant  would  owe  him  a  duty  of  due 
care.   He  tendered  and  the  court  gave  the  follow- 
ing I ns truct  i  on: 

"An  Invitee  is  one  who  entere  upon  the 
premises  of  another  In  the  interest  of,  or  for 
the  benefit  of,  the  occupant  or  owner  of  such 
premises  or  in  a  manner  of  mutual  interest,  or  in 
the  usual  course  of  the  business  of  such  occupant 
or  owner,  0£  _on  h  I  s  i  nv  i  t  a  t  i  on  ,  express  or  I  mp  I  led. 
With  respect  to  an  Invitee  It  is  the  duty  of  the 
occupant  or  owner  to  use  reasonable  care  to  keep  his 
premises  in  a  reasonably  safe  condition."  (italics 
supp I  led.  ) 
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The  words  in  italfcs  in  the  quoted  instruction 
plainly  told  the  jury  in  the  disjunctive,  that  a 
person  present  on  another's  premises  by  invitation, 
express  or  implied,  thereby  had  the  status  of  in- 
vitee.  Thus,  it  eliminated  all  distinction  be- 
tween a  person  present  on  business  and  one  who  is 
a  mere  soc  I  a  I  guest . 

This  Is  not  the  law.   A  guest  has  no  higher 
status  nor  greater  rights  than  a  mere  licensee.   He 
cannot  recover  from  the  host  for  Injuries,  in  the 
absence  of  wilful  I  and  wanton  misconduct.   28  ILP 
5I4.,  Negligence  Sec.  58.  Guests.   Krantz  v.  Nichols, 
II  III.App.2d  37;   Biggs  v.  Baer,  320  lll.App.  597; 
Bartolucci  vs.  Falleti,  ^ik    lll.App.  55 1 ,  Aff.  382 
III.  168,  1^.6  N.E.2d  980. 

It  is  normally  said  that  there  must  be  some 
benlflcial  Interest  to  the  owner  or  occupant  In  the 
visit,  and  that  the  intangible  advantages  which 
arise  from  social  contacts  are  not  sufficient.   "A 
better  reason  for  the  rule  is  that  a  host  merely 
offers  his  premises  for  the  enjoyment  of  his  guests 
with  the  same  security  that  the  host  and  members  of 
family  who  reside  with  him  have."  58  Am.  Jur, 
Neg I  I  gence ,  Sec .  117' 

Appellee  has  contended  that  the  status  of  a 
guest  may  change.   With  this  principle  we  agree, 
and  the  question  whether  the  status  has  changed 
from  licensee  to  Invitee  may  be  submitted  to  the 
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jury  under  proper  instructions.   Here  the  jury 
were  told  that  any  invitation  ,  express  or  implied, 
would  automatically  make  the  plaintiff  an  invitee. 
The  instruction  might  be  harmless  in  some  circum- 
stances, such  as  a  customer  entering  a  retail 
store,  but  in  this  case  it  is  clear  that  plaintiff 
came  as  a  licensee  pursuant  to  an  express  or  im- 
plied invitation  to  be  a  guest. 

Under  the  evidence  in  this  case,  there  could  be  no 
doubt  that  defendant's  married  daughter  and  her  family 
were  welcome  guests,  and  had  an  invitation  express 
or  implied.   Thus  the  jury  could  hardly  avoid  accept- 
ing the  plaintiff's  theory,  set  forth  in  the  in- 
struction, and  thereby  give  the  plaintiff  the  pre- 
ferred status  of  invitee.   Since  we  must  hold  that 
the  case  was  tried  on  an  incorrect  theory  and  with 
reversible  error  in  the  instruction,  the  judgment 
is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  Remanded 


Culbertson,  P.  J.  and  Gardens,  J.  concur 
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H.4R0U)  RUSH  ajKlT  C ARRIS  RUSH,  "^ -) 

Plaintiffs- Appellants,      ) 


vs, 


) 

THE  SoT-aTE  OF  JOHJf  RUSH,   Decsaaed,        ) 
Defendant- Appellee.      ) 


Arjpeal  froffl  the 
Circuit  Court  of 
Iroquois  County* 


SFIV'^Y— J. 


On  appeal  from  the  County  Court  of  Iroquois  County, 
this  cause  of  action  was  tried  before  a  jury  in  the  Circuit 
Court  of  Iroquois  County  for  board,  room,  and  care  furnished 
the  deceased  John  Rush  during  his  lifetime. 

At  the  close  of  all  of  the  evidence  the  detfendont 
moved  for  a  diractsd  verdict  which  was  by  the  court  allotted. 
Mo  formal  written  verdict  was  returned  by  the  jury  but  upon 
being  instructed  by  the  court  to  return  such  a  verdict  the 
jury  in  open  court  by  voice  vote  retixnied  a  verdict  for  the 
defendant • 

On  the  same  day,  November  26,  1956,  the  following 
judgment  was  rendered,  "Pursuant  to  said  verdict,  judgment 
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Is  rendered  in  favor  of  defendants  and  against  plaintiffs 
for  coats."  Subsequently,  plaintiffs  filed  a  motion  for 
new  trial  which  was  denied  on  March  4,  195 ?• 

Plaintiffs  appeal  from  the  JudjE^aent  entered  on 
NoveiBber  26,   19$6,  and  from  the  court's  denial  of  plaintiff's 
motion  for  a  new  trial*     ?fc  other  jtidpjents  were  entered » 

The  judgment  entered  and  the  order  denying  plain- 
tiff's motion  for  a  new  tjrial  are  neither  one  final  appealable 
ordersa     This  court  raust  on  its  own  raotion  dismiss  the  instant 
appeal  for  lack  of  jurisdiction.     Ct^cago  Portrait  Go.  v 
NtMi^^^g  Pr^Ygft  Cg«»   217  111.   200,   4ft4^f:,Siffin  v.  Samuelson.   340 
111,. App,  528,  Pollack  v.  Thelss.  34^  Ill»   App,   594, 

The  jud©nent  rendered  does  not  purport  to  be  in 
favor  of  either  party  on  the  merits  nor  does  it  by  any  of 
Its  language  terminate  the  instant  litigation,  but  is  a 
judgment  for  costs  only. 

Except  in  some  instances,  not  applicable  here,  it 
has  been  the  long  established  rule  of  law  In  Illinois  that 
a  judgment  for  costs  only  is  not  a  final  appealable  order. 
MkSm  V.   National  Bank  of  Decatur,   2^5  111.   App»   305,  Isim 
9l  }^9^m9,U%  V.  laxa,  200  111.   A-p,   122,  Salth  v.  Fanaer^ 
State  Bank.  392  111,  456,  People  r.  Board  of  Education.   236 
111.  154,  and  cases  cited  therein. 

Likewise,  an  appeal  will  not  lie  from  a  verdict  of 
a  jury.     Le  Manager  v.   Northwest era  Barb  ¥ire  Co..  296  111, 
^p,  56S,   and  eases  cited  therein, 

Neither  may  an  appeal  be  perfected  froia  an  order 
denying  a  motion  for  a  new  trial,     Peirce  v,  Q^^   201  111, 
App,  46,  lafeaaa  v.   Pennsylvania  Railroad  Co.,   337  111,  App, 
557,   Chicago  Portrait  Co.  v,   Chicago  Srgvoi^  Oo,.    217  HI,   200, 
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The  appeal  will  be  dismissed  fox*"  want  of  juris- 
diction, at  the  cost  of  the  appellant,  VMith  leave  to  appellant 
to  withdraw  the  record. 

Appeal  dismissed. 

Dove,  P.  J.  and  McNeal,  J,  Concur. 
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October  l^erta,  A,l>,,   1957  PAUL  V.  . 

Clerk  Apps'.iata  Couit  Secc.J 


K,  0.  aA?"?o^?'Tru>, 

P©titi<M»r«ApT>«llant, 

FAIPf'TlirL'r  QBAIJTAaS  DIBTiLCS 

ptm^Li^fJ  Corm-TY,    Illinois; 
and  SsjRpy  Sran^au,   John  r.ucklery 
aad  John  .n'cKeinzle ,   the   Drainage 
Oo38Els5tanepa  of   ■^'alrfl^ld 
r^^btags  Olatarlet  Po.  2  of 
Fairfield  Townthlp,   durnau 
County,    niisiols, 

Saf  en^iE:  ta-A  f)p«l  lee  a , 


Appeal  tmm  mm 
Circuit  Court  of 
Bureau  Coimt^. 


On  August  8,   1956,   K,  0,   Satt«tU'i€ild  fil&d  Mg 
verlfie'iS  patitlon  in  %\m  Circuit  Court  or  Bureau  Coimty 
against  Fairfield  Drainage  District  Ko,   2  and  its  c^smisslonars, 
praying  that  a  >«rit  of  xaandaaus  issue  directing  tbs  defendants 
to  olean  out  Its  jaaln  ditoh  and  oiie  of  tfe©  laterals  in  aoeord- 
anca  with  th^  reeoisaBiondations  of  an  engineering  8<»apanj  dataS 
J^upch,  1957.      -^h©  petition  alao  prayed,   in  ta«  ov^it  suf fielant 
funde  t««re  not  available  to  the  eoaaiseioners  to  aziable  th«a  to 
comply  with  its  ord«t»,   that  then  t^se  def aidants  be  directed  to 
raise  aueh  fxmds  1:^  an  asaesseaent  againat  the  limds  of  the 
drainage  dlstz>iot. 
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The  defendants  answered  admitting  scaae  of  the 
allegations  of  the  petition  and  denying  others.     The  issues 
thus  nade  by  the  pleadings  w»re  submitted  to  the  court  for 
det«rmln.ation,  4n?ix4toc:!pr4ao?p*:j6cS®a<IS3^^g£3£x|S^Kt  On  March  21, 
1957,   iiaaedlately  folloiring  the  conclusion  of  the  hearing  of 
the  tostlHony  offered,    the  report  of   trial  proceedings  dis- 
closes that  the   trial   |udge   then  said  that  he  did  not  feel 
that  closing  arguments  were  necessary;    that  the    l^aring  had 
taken  several  days;   that  quite  a  ni^ber  of  witnesses  had 
testified,  and  that  the  court  had  listened  very  carefully  to 
the  evidence  and  felt  tdi&t  he  knew  what  the  case  was  about 
and  that  he  could  give  his  decision  ulthout  further  argument. 
Tba   court  ^^n  announced  that  he  was  finding  the   issues  for 
the  defendants  and  that  the  petition  for  a  lerlt  of  mandassaa 
was  denied. 

The  decision  so  announced  by  the  court  was  «cp^tded 
by  the  clerk  and  appears  on  page  29  of  the  record  on  appeal 
and,  omitting  the  date  of  March  21,  1957,  and  the  title  of 
the  cause,  is  as  follows;     "And  now  on  this  day  hearing  having 
been  concluded  in  the  above  entitled  cause  and  the   court  having 
considered  the  evidence,  both  oral  and  doeisaentary,  having 
listened  to  the  argxxaents  of  counsel  and  now  being  Ailly  advised 
in  the  premises  finds  that  Ite  auitters  and  things  as  alleged 
in  the  petition  herein  fail  to  warrant  the  issuing  of  a  writ 
of  aandaaws.     It  is  tfaerelbre  ordered  that  ^e  writ  of  aanda^aus 
as  prayed  in  ^e  above  «n titled  cause  be  and  the  seam   is  hereby 
denied, " 

On  May  1?,  1957,   the  plaintiff  filed  his  notice  of 
appeal  vhidi  recited  &at  he  appealed  to  this  court  from  the 
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ord«r  or  judgment  «nfeer«d  on  Majpeh  21,  1957 »  "darylng  iSm 
petition  of  the    plaintiff  fos?  a  writ  of  jaandaiata , " 

An  abstract  of  record  and  briefs  of  tbe   ro8p««tlve 
parties  bav®  b©#ii  filed  aeoordlng  to  our  Hulos,  amd  on 
October  3  t^.la  eauee  vaa  reaohed  for  oral  argusast  In  this 
court.     Counsel  for  appellees  did  not  appear,  but  diirtng  the 
oourse  of  the   argtsnent  Tsj  ooimsel  on  behalf  of  appellant 
iStiiu  eourty  in  examining  the  reeord,  dla severed  tl»t  no  final 
|U)d>^mant  ^d  been  entered  'i>y  the  trial  court  and  suggeated 
to  counsel  that  perliaps  t^ie  court  would  be  compelled  to  dis- 
miss the  appeal. 

Msoidaattis  is  an  action  at  law  ar^  la  governed  hj  %tm 
same  rules  of  pl&adlng  applicsible  to  law  aotlons    (Dement  v, 
Rt^ker,  126  111.  Ilk,  190;   People  t.   Astern  t>lfe  Indttosdty^ 
Co.,   261  111,   513,S14)  »  and  the  statute  jawvides  that  if   judg- 
ment l8  f^lver!  for  defenoant*   ha  shall  recover  hla  costs. 
(111.   Hev,   Stat.,  chap.   S?,   sec.  5.) 

In  People  v.  -Board  of  I'kiuoatlon,  236  111.  l$u, 
certain  taxpayers  filed  their  second  aasnded  petition  for  a 
%irlt  of  i^andaiiius  against  a  board  of  education  directing  it 
to  cause  the  teachers  of  the  district  to  discontinue  the 
praetloe  of  reading  passages  froia  tlua  King  Jaaes  version  of  th® 
Bible  in  the  soh^olrooBw  of  the  district.     The  defcfitsants  filed 
a  deourrer  to  the  petition,   and  upon  th»   heaidng  the   trial 
court  entered  an  order  sastainiag  the  desurrer  and  reciting 
that  '^tl&e  petition&rs  jointly  and  severnilly  except  to   the  ruling 
of  the  eourt  on  aaid  d^EDurper  and  abide  by  teieir  seeond  amended 
petition  and  decline  to  plead  furtl:ier,  and  It  is  ftaPtSier  con- 
sidered, am  adjudged  by  tia  court  that  Uie  defendant  have  and 
recover  of  t^g^   relator's  ^wir  coats  by  ttea  in  this  beh&lf 
expanded. " 
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In  dismissing  this  appeal,    tba   Supreste   Court  said 
(F*   156)  :     "l/ndep  oua?  statut®  raandaaus  is  an  ardlnapy  action 
at  law  and   ist  governed  by  the  sasae   imles  of  pleading  as  are 
applicable  to   anj  othejf  aettons  et  law,    (r'aoient   v.   Rokkar, 
126  111,   17u|    People  V,   Gpabb,  1^6  Id.   15'-:,)      ^is  ooupt»   in 
Chicago  Fbrfepalt  Co.   v.   Crayon  Co.   217  HI.   200,  discussing 
a  judgaent  order  alasost  in  fehs   Idsntical   langiage  of  that 
here  under  consideration,   held  that  It  was  not  final,  and 
that  tym  statute  onlv  authorised  appeals  frosi  final    judgments, 
and  said   (p.20l)  :      'The  circuit  court  mwpelj  sustained  a 
d«nurrer  to  the  declaration,  and  neither  adjudged  that  the 
plaintiff  take  nothing    by  the  vrit  or  that  the  defendant  go 
hence  without  day,  and  the    jud^ent  contained  no  words  of 
equivalent  meaning.     Thsre  was  no   trial  of  any  Issue  result- 
ing in  a  finding  for   the  defendant,   as  there  was  no  issue  to 
be   tried  and  there  was  nothing  in   the  natvre  of  a  determina- 
tion of  the  rights  of  the   parties.     Such  a   judgiMnt  is  not 
final,'      As  vb.s  said  by  this  court  in  Wenoia  v.   Fossick,    213 
m,   70,    the  question  here  is  not  whether  final   jud^nent 
should  have  bean  entered  against  the  def aidant,  but  whet^ier 
it  was  so  entered.      These  decisions  ar^  conclusive  on  the 
questions  here  rais-^d.     We  held  in  both  of  the®  that  a  final 
Judgment  for  costs  against  the  losing  par  fey  was  not  a  final 
detffiE^nlnation  of  the   cause.     Se«,   also,  on  this   point,  Larklns 
V.   Terajlnal  Railroad  Ass,   221  111,  k.2B,  and  Sullivaji  v.    People, 
22i^  id,  ifeS,** 
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In  Chicago  i^ trait  Co.   v.   Crayon  Cfo,,   217  Ill»   200, 
tbft  tx*tal  coisrt  sust»d.ned  »  de^^atrrer  to  the  clael^r&tion,  and 
plaintlf/'  «ileoted   te>  stand  fej  tha  d«olftS>&tlos«      fhe  3Pecltal 
of  thee®  fa«ts  In  the  r^eoi'Gl  was  foHo«»d  l:qr  ^^s   judgsioats 
"Therefore  it  is  considered  by  tli©  eourt  ^at  th«  d«fonda«it  do 
havo  and  reeover  of  ajjd  £"roa  th«  plaintiff  Its  coats  and 
ahai^©*  in  thia  behalf  expe^dsd  and  hav®  axecut'on  tharafop," 
im  asptjol  was  ?poso«ited  to  tha  Aippalla fe«  eo^ar't,   and  tliat 
eourt  eallttd  attantlon  to  l^e  fact  taat  tUnm    Jtidg^Sient  was  not 
final  but  t^®ata<l  It  as  final  and  dlspotad  of  the  eaaa  on  Ita 
m»rit3.     In  pevsraing  tha  ju^gj^nt  of  the  A  ppellata;  Gbourt  and 
raoanding  tlm  cauaa  to   tn.at  court  wltln  dix^ctlons  to  dismiss 
tba  appeal,    tne    ■3upr«ssa  Court  aald    (ipp,  201-202):     **Th«  judg- 
mant  was  not  final  tgid  the  statute  only  authorises  appeals 
fvom  final   judgtaanta.      The  cipisuit  couDft  xaerely  sustained  a 
dtKsurrsr  to  thi»  dseXaratlon,  and  neither  adjudged  that  1sh» 
plaintiff  take  notMng  by  the  writ  or  that  tiie   defondsnt  go 
henee  without  day,  and  tbe  jud^aaent  contained  no  words  of 
equivalarjt  eseaning.     Ihere  was  rio  trial  of  any  Issue  re  salt- 
ing in  a  finding  for   the  defendant*  as  there  was  no  laaxm   to 
be  triad  and  there  was  nothing  in  the  {Mutura  of  a  deteriaiaa'" 
tlon  of  the  rights  of  the  parties*     Such  a  Ji^ipsest  is  not 
final,   ,   ,   •  In  this  ease  the  Appellate  Court  had  no  jurla-> 
dletlon  of  the  st^jeet  taatter»  n  ofe  halRg  author l&ad  ty  law 
to  hear  or  eonsdder  an  appeal  fToai  a  JudgRent  whloh  is  not 
final,  atid  appellant  is  not  legally  estoppsK^  to  set  up  a  wsK.t 
of  jurisdiction,     A  eourt  finding  It  has  ne  j-ss-isdletion  of  a 
eseA^  should  dlaalss  It  of  Its  own  motion,  <eid  the  Appellate 
Court  should  have  disjslfised  the  appeal   at  appellant's  cost* 
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Appttllant  having  takwi  an  appeal  vii«r«  by  lav  no  aT>p«al 
i«9uld  lift,  vlll  R0t  be  per»ltte(i   to  j^eeovsr  coa&s  but  will 
hm  requly®^   to  pay  all  eosts  occasionod  by  auch  appaal." 

Paople  V,   C.   ■%   and.  q.  K,H,   Co.,   304  111.   16(>9 
tras  as  application  by  the   county  eolleetco*  ef  Thi  Page  Covmty 
for  .judgffiont  against  th*  property  of  appellant  for  dsllnqaant 
taxea,     '*?)i«  reeord  4iSGl9S«d  t'nat  cbjaatlons  to  o«t»taiiti  taxes 
wor^  ov!9i:T?ulad  and  then  ^sontlrme<?:      "I^oaptlon  toy  objeetor, 
/udg<sex}t  entered,     Oh^^etup  F«»ays  en  appes-l,    «    »    ,^     In  the 
cstu'ss  of  its  opinion  <ilaMisslnj^  the  ap^&l»   the   Supresas  Court 
said   (p,  167) :     ^T'^iig  is  sat? t  a   JufigKent  in  favor  of  anyone 
ai^lnst  thjo   lots  In  queetlon,     ?he   judgj^nt  should  b©  against 
the  lots  STi'-^  landa  re  turned  delinquent  and  In  favor  of  th« 
People  of  th»  fitate  of  tllinola  for  ttie  amount  of  taxes.   Interest, 
pcmaltles  &nd  costs.    ....   It  has  froquentlj  "been  held  tl-at 
the   judgtaest  ent«?od  Bjust  ba  tn  auhetantlft.!  eo»pIl«nee  wltfe  tha 
statute.    {?*0ople  v.  Oliek,  282  111.  196?.      the  entry  we  !:iavs 
quoted  abova  is  no  aioro  timn  a  Bjerr>  men»rand«m  by  the  J^udge 
frox&  uhleh  a  forjsal   Judgaient  silght  be  written.     It  is  oe^fesssafy 
teat  there  should  bs  an  entry  fif  vet:x}ip^  containing  tbs  esaantlal 
elesiiBSts  of  a   Jtid^BBat," 

LeMenager  v,  Northwisetern  Oarb  ^ir«  Co.,  2%  Ill»  App, 
$68,  %rae  &n  aetton  to  rseorer  <soaafcissions  t&T  j^ocurir^g  a  loan^ 
and  the    fury  returned  <&  v«r*iiet  In  favor  of  ^»   plain tifi",    Ih© 
defeTKiant  file^.  s  wot  ion  ftor   pxA^a/stnt  non  obstante  vereKiicto, 
and  tbe  f««or<l  dlsclossed  this  orders      "This  caase  noa  coases  on 
for  hearing  up^a  defandaat's  motion  for  jua^i^sat  nor,  ofeat^ite 
veys<Slefe>,  heretofore*  filed  on  Wovember  7,  A.D,  1936,  and  fee 
coxirt  having  heard  natd  aotion,  end  l^ie  argassenta  anci  suggestions 
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of  coimsel   In  relation  there t-o,   s,n6  being  m>w  f^illj  advised 
In  the  rjremises,    dsniss  aalrt  r^jtior  for"   judgment  non  obstante 
veredicto.      Whereupon  the  defendant  herein  by  .Its  oo^lns9l, 
prays  an  aoeal   «    ,    ,    .^     In  dlaasilsslBg   tSie  appeal    for  want 
of  p.  final    ,tudf;ffisnt,   this  co'urt  stated  that  an  appeal  frora  a 
vercSlct  of  s    ^Mvy  ^/oul'?  not   11©,   rltln^  Harrison  v.    Singleton, 
2  Scssj,    ?1,  and  otber  easeSt   ^f*^  bi»lf'  that  tmtll   the    t^idr',saoGt 
van  ftn.tfired  xipon  the  vord.lrt  therf'.  was  no  legal  dst^naination 
©f  the  case. 

In  Krauas  ^.  Mutml  Mjie.   O?,, ,   336  ni.  Ajj^v   35B, 
It  appeared  t'lat  the  plaintiff  recovered  a   judgpsient  against 
idle  defends^ tSs    asv?   the  f'ef^idants  filed  s.  motion  to  vacate 
tile  sane.      Plaintiff  filed  a  laotlon  to   deny  defendanti?'   motion 
to  vacate,  fe7>d  t'r©   co'srt  entered  sr?  order  overimllrii?  that  motion 
and  th©  plaintiff  appealed.     The  Appellate   Oourt  hold   that  sue**. 
«R  order  ijas  not  an  appealable   oae  and  dismissed  the   appa&l. 

In  ToGco  V,  Yates,   ^i\6  Til,  Pxpp»    305.-    this  court 
held   thftt  c-.n  order   slfned  by  the  tri&l    jiidge  and  filed  -with 
the  clerk  ste.tlr^  that  the  actios  vae  dismissed  but  ishich  w&s 
ne^er  exparided  by   the  clerk  \f^.s  not  a  final.    Judgaiest  a?ad  dis*- 
iBl«sed  the  appeal. 

In  Carey  v.  Hatlonel   Tea  Co.,   351  111,   569,  this 
eotirt  dismissed  the  appeal   from  an  order  of  the   trial  coiirt 
Which  granted  defendant's  motior:  for   .)w.dg2»ent  nc^ tliwith standing 
the  verdict.      It  was  held   that  stich  an  ordsr  was  net  a   jut'g- 
m&nt  b«t  merely  a   rtilljrsg  that  defssndant  was  entitled  to  a 
Judgment, 
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Daa<M>n  v»  Hat*  I  Bank  or  Doeatur,  285  111,  &pp« 
305*  was  an  aeti(m  to  reoover  th«  balanea  plaintiff  elalaii^ 
ha  had  on  deposit   in  defendant*  s  bank.     1^  dafandaist  anawaz^ed^ 
and  th«  laauaa  oada  l>y  the   plaadings  map*  aabisitted  to  tha 
eotxrt  fox*  datamtnation  resi^ltln^  In  ast  opdar  taklz^  the  eaaa 
tmdar  adviiwswnt*     ftiaraafter  tdi«  ootart  dlspoaad  of  tba  eaaa 
and  tha    Judgvant  antared  tnts  as  follovat     ** Parties  appaar  by 
attopna7«,  ar^  this  aauaa  ha^tng  haim  haai^d  at  a  foraar  tar« 
of  thia  eotxrt,  and  taken  uadar  advie«wnt»  a»d  tim  Court  being 
now  liall  and  ettfflalecttlT  adirisad  In  tha  praalaaa*  ffijtara  hla 
finding  haraln  for  and  In  favor  oV  defendant  Rational   Bank  of 
I^eat^«>9  a  ^KPpoeratlon*  and  i^lnat  plaintiff,   J.  T.  Duncan, 
for  eo«ta«     It  la  tbarafore,  ordered  and  adjudged  ttf  ttia  Cojirt 
that  eald  defendant,  Eatlonal  Batdc  of  Deeatvnr,  a  corpora tlon» 
do  have  bjsS:  reoovar  of  and  frois  plaintiff,  J**  R.  I>uncaa,  tha 
coats  Ineusrad  hmpein,  and  that  It  have  axeeutlon  therefor.  ** 
Xn  holdljv;  that  thla  i«aa  not  a  final   judissMnt,   the  Appellate 
Court  aald   (p. 310);     "It  has  been  repeatedly  held  In  thia 
State  that  a  ivAfgnsit  tor  eoats  only  la  not  a  proper  judgmeeit 
and  fron  vihieh  an  appeal  tiill  lie.     town  ckT  Haignolla  ?•  Kays, 
200  111*  Appm  122,     A  proper  Judip^oat  order  voald  liave  heim  aa 
followat     'therefore,  It  la  eorislderad  by  the  Court  that  tha 
plaintiff  take  noting  by  his  suit  end  that  tSie  defendant  g» 
henee  without  day  and  that  the  defendant  do  have  and  recover 
of,  and  from  tha  plaintiff  his  00s ts  and  ehargaa,   in  ^lia 
behalf  expended  and  have  axaeutl<m  therefor.'" 

In  City  of  Alton  v.  Haidriek,  ^48  111.  76,   the  court 
ttlted  (p.  So)  Vtella  V.  lopm,  Haceeaa,  337*  to  the  effeot  tiixat 
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BO  partiiralar   foi*a  1>  reciulrsd  in  proceedings  of  *  eourt 
in  order  to  eoxistitute  tium  a  judgnant,   vtlll  It  is  neoos* 
B&rj  that  ttaore  ^ould  b«  an  mitapf  ooistAining  the  oasontlal 
•l«a«nts  of  a  jiidgBwnt.     In  Vtonoa  v.  Fossick*  213  XH*  70, 
at  p*i7e  71,   the  court  said  «  final  jadgn«nt  "should,  aocord- 
ing  to  the  authorltias  haye  contained  a  statamont  that  *  it  is 
eoaaidapod  by  tb<&  eourt  ^lat  the  plaiatlff  tak«  nottdns  bj 
her  trrlt  and  that  ^e  dofendant  go  hai^a  ifitboat  day'   or 
ether  vords  of  similar  i«pacrt»  disposing  of   th®  entire  subjeet 
aatt«r  of  the  litigation,* 

A  final   judgnent  for  t^M  defandant  in  all  forms  of 
action  according  to  Souviar's  Law  Dictionary   (tmldwia*8  Conttiry 
F4ilti(M},   7>.   610)    is  in  thsae  words s     **Tharsfore    it  is  con- 
aidarod  that  th«  said  AB  take  nothing  by  his  writ.   •   •   •  and 
tlttit  the  said  CD  do  go  tber«>f  without  day  and  it  is  furtlMO^ 
aonsidered  — •>«•>     *%«!  follows  the  award  of  eoats  and  of 
exeoution  t>wrefor," 

All  the  instajit  reeord  shows  is  that  "the  writ  of 
a»n4U«(a8  as  prayed  be  wtd  the  same  is  hereby  denied*^     this 
is  not,  aecording  to  the  authorities*  a  final   jodga^nt.     Cer- 
tainly it  does  not  contain  the  essential  elenents  of  a  final 
Jodgjaent,  and,  therefbre,   ^e  appeal  s»st  be  disadssed* 


AppeA  disatias«d« 


McNEAL,    J.,    concurs. 
STTJW ,    J.,    concurs. 
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SIDNSY  LERI4AN,  doing  business 
as  BELL  SALES  COMJ-ANY, 


Appellee, 


V. 


LAWRENCE  MATURO,  also  known  as 
LAWRENCE  MATURO ,  SR. , 


Appellant,    ) 


APPEAL  FROM 
CIRCUIT  COURT 
COOK  COUNTY 


75 


MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Sidney  Lerman  filed  his  amended  complaint  against 
Lawrence  Mature  alleging  that  during  June  and  July,  1955»  he 
was  engaged  in  the  business  of  selling  carnival  and  likd 
merchandise;  that  defendant,  as  agent,  arranged  for  plaintiff 
to  sell  to  American  Legion  Post  No.  80  of  Whiting,  Indiana, 
merchandise  for  its  carnival  which  was  to  run  from  June  28, 
1953,  through  July  5,  1953,  the  defendant  to  be  paid  or 
credited  with  commissions  on  the  sale;  that  plaintiff  sold 
and  delivered  to  Post  No.  80  on  credit  terms  merchandise  in 
the  sum  of  $4-, 2^^8.98,  after  crediting  defendant  with  his 
commissions;  that  Post  No.  80  was  billed  for  the  merchandise 
"of  which  defendant  was  fully  aware";  that  falsely  represent- 
ing that  such  monies  were  due  him,  defendant  collected  the 
amount  from  the  Post  on  or  about  July  20,  1953,  wilfully  and 
maliciously  converted  the  amount  to  his  own  use;  and  that 
notwithstanding  repeated  demands,  failed  and  refused  to  pay 
the  plaintiff.  Plaintiff  asks  Judgment  for  f^i|.,2ij-8.98,  with 
Interest  from  July  20,  1953»  Plus  "punitive  damages  and 
attorneys'  fees."  Plaintiff  filed  a  motion  for  a  summary 
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Judgment  and  defendant  filed  a  counteraff Idavlt  In  opposition. 
On  November  20,  1956,  the  court  denied  plaintiff's  motion 
for  a  summary  Judgment.   On  November  2?,  1956,  plaintiff 
filed  a  motion  to  strike  the  third  amended  answer  of  the 
defendant  and  for  Judgment,   On  that  day  the  court  entered 
an  order  denying  defendant's  motion  to  have  his  counter- 
affidavit  stand  as  an  answer,  struck  the  third  amended  answer 
and  entered  judgment  against  the  defendant  for  $^,461.48, 
to  reverse  which  he  appeals. 

In  our  opinion  there  was  an  abuse  of  discretion 
by  the  trial  Judge  in  refusing  to  allow  the  defendant's 
counteraffidavit  theretofore  filed  to  stand  as  an  amended 
answer.   In  denying  plaintiff's  motion  for  a  summary  Judgment 
a  week  previously  the  court  necessarily  decided  that  the 
opposing  affidavit  filed  by  the  defendant  presented  factual 
issues  to  be  determined  on  a  trial.   The  counteraffidavit 
set  out  that  in  the  oral  agreement  for  the  Joint  venture 
the  parties  agreed  that  profits  and  losses  would  be  shared 
equally;  that  on  or  about  July  §,    1953$    the  defendant 
claimed  plaintiff  was  indebted  to  defendant  by  reason  of  the 
Legion  Carnival  deficit  and  their  other  business  dealings 
in  excess  of  |4,600;  that  with  the  knowledge  of  plaintiff 
the  defendant  received  and  accepted  the  sum  of  money  in 
controversy  as  and  for  settlement  of  his  claim;  that  there- 
after plaintiff  filed  a  suit  in  the  Municipal  Court  of 
Chicago,  53  M  3310,  the  subject  matter  of  which  relates  to, 
arises  out  of  and  is  interconnected  with  "the  aforesaid 
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deallngs  of  the  parties  hereinabove  set  forth  and  Is  not 
divisible;  that  on  or  about  June  6,  1955»  with  full  knowledge 
of  all  facts  plaintiff  and  affiant  [defendant]  had  an 
accounting  and  settled  and  compromised  their  differences 
once  and  for  all  times  and  did  in  that  cause  release  and 
waive  their  respective  claims  against  the  other. " 

The  counteraffldavit  further  stated:   "That  affiant 
at  no  time  was  a  sales  agent,  servant  or  employee  of  plain- 
tiff, nor  did  he  ever  receive  any  money  as  and  for  a  sales 
commission.   Affiant  does  acknowledge  receipt  of  money 
credits  by  way  of  settlement  and  compromise  in  cause  53  M 
3310,  which  were  and  are  fees  consistent  with  the  custom, 
usage  and  practice  in  carnival  business  during  1953.   Affiant 
states  he  made  no  false  representations  to  either  plaintiff 
or  American  Legion  Post  No.  80  and  that  he  did  not  wilfully 
and  maliciously  convert  the  money  in  controversy. "  Attached 
to  plaintiff's  motion  for  a  summary  Judgment  filed  March  15» 
1956,  is  a  copy  of  a  letter  dated  June  6,  1955»  from  the 
attorney  for  the  plaintiff  addressed  to  and  approved  by  the 
then  attorney  for  the  defendant,  purporting  to  set  out  all 
the  items  Included  in  the  settlement  reached  that  day  between 
the  parties  while  before  the  Judge  to  whom  Municipal  Court 
case  53  M  3310  was  assigned.  Defendant  maintains  that  the 
letter  of  June  6,  1955*  supports  his  assertion  of  a  release 
of  plaintiff's  claim.   Plaintiff  maintains  that  the  alleged 
release  was  in  fact  a  statement  of  settlement  of  accounts 
having  nothing  to  do  with  the  case  at  bar. 


We  are  of  the  opinion  that  the  counteraffldavlt 
of  the  defendant  filed  October  2^,  1956,  presented  Issues 
of  fact  which  should  be  resolved  on  a  trial  of  the  case. 
We  think  that  the  trial  Judge  was  correct  in  denying  plain- 
tiff s  motion  for  a  summary  Judgment  and  that  he  erred  In 
refusing  to  allow  the  defendant' s  counteraffldavlt  to  stand 
as  an  answer.   The  Judgment  of  the  Circuit  Court  of  Cook 
County  is  reversed  and  the  cause  is  remanded  with  directions 
to  allow  the  defendant  to  file  an  amended  answer  and  for 
further  proceedings  consistent  with  the  viev;s  expressed, 

JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

FRIEND,  J.,  and  BRYANT,  J.,  CONCUR. 
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FRANK  FLORIO, 


V. 


THERESA  FLORIO, 


Appellant, 


Appellee, 


ISl.Af  37  6 

APPEAL  FROM 

SUPERIOR  COURT, 

COOK  COUNTY. 


JUDGE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  Frank  Florio  filed  suit  for  divorce  on 
the  ground  of  desertion.   The  defendant  Theresa  Florio 
brought  a  counterclaim  for  separate  maintenance.   Pursuant 
to  hearing,  a  decree  was  entered  dismissing  the  complaint 
for  want  of  equity  and  allowing  the  counterclaim  of  separate 
maintenance,  awarding  defendant  !i)i25.00  per  week  for  support 
and  $250.00  attorneys'  fees,  from  all  of  which  plaintiff 
appeals. 

Prior  to  the  instant  proceeding  defendant  had,  on 
November  I6,  1954,  brought  suit  for  separate  maintenance. 
On  April  15,  1955  that  suit  was  dismissed  for  want  of  prose- 
cution. On  April  19,  1956  plaintiff  filed  the  instant  com- 
plaint, charging  desertion.   Shortly  before  the  suit  came  on 
for  hearing,  defendant,  by  way  of  counterclaim,  interposed  her 
second  suit  for  separate  maintenance.  The  parties  were  married 
May  24,  1952,  when  plaintiff  was  about  sixty-five  years  old 
and  defendant  considerably  younger.  No  children  were  born  of 
the  marriage,  but  both  parties  had  been  married  before,  and 
defendant  had  two  sons  and  a  daughter  by  previous  marriages. 
Plaintiff  and  defendant  lived  together  harmoniously  for 
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about  a  year  following  their  marriage,  but  thereafter 
differences  occurred  which  led  to  their  separation.   One 
serlouB  dispute  between  the  parties  arose  as  a  consequence 
of  defendant's  request  that  plaintiff  evict  a  niece  and  her 
family  residing  In  the  building  owned  by  plaintiff  In  order 
to  make  It  possible  for  the  wife's  daughtel?  to  move  Into 
the  apartment.   Apparently  this  problem  was  adjusted  by  the 
husband's  loaning  the  wife's  daughter  the  siim  of  $1500.00 
to  be  applied  toward  the  purchase  of  a  home. 

Defendant  left  the  family  home  on  November  9,  195'+, 
taking  with  her  Items  of  personal  property  which  her  son 
helped  her  to  carry.   She  had  not  been  fedllng  well,  and 
her  doctor  recommended  surgery.  Plaintiff  had  made  arrange- 
ments with  the  family  physician  for  defendant's  admission  to 
a  hospital  In  Oak  Park,  but  she,  without  so  Informing  plain- 
tiff, entered  a  Chicago  hospital  Instead.  When  plaintiff 
learned  where  she  wfs  under  treatment  he  visited  her  and 
brought  her  flowers.  With  reference  to  defendant's  status, 
the  hospital  records  listed  her  as  "separated,"  presumably 
from  Information  supplied  by  her.  When  defendant  was  dis- 
charged from  the  hospital  on  November  16,  195^  she  went  to 
her  daughter's  home,  and  on  that  same  day  she  filed  her 
first  suit  for  separate  maintenance. 

The  basis  of  defendant's  counterclaim,  which  was 
filed  September  12,  1956  and  which  Is  substantially  the  same 
as  her  original  separate  maintenance  complaint,  appears  In 
paragraph  4  ahd  reads  as  follows:   "That  since  on  or  about 
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January  1,  195^,  the  Cross-Defendant  has  become  abusive 
toward  the  Cross-Plalntlff  by  the  use  of  vile  and  opprobrious 
language;  that  he  has  been  drinking  heavily  and  that  on  or 
about  November  1,  195^»  while  Intoxicated,  pushed  the  Cross- 
Plalntlff  against  a  wall  causing  her  pain  and  suffering; 
that  he  has  refused  to  permit  her  to  see  members  of  her 
family  and  refuses  to  let  her  go  out  of  their  home  when  he 
Is  home;  that  he  continuously  told  the  Cross-Plalntlff  to 
leave  the  house;  that  he  has  continuously  ordered  the   Cr»sB- 
^Malntlff  to  leave  the  house  with  the  result  that  life  with 
said  Cross-Defendant  became  Intolerable  to  the  Cross-Plalntlff 
and  she  v/as  forced  to  withdraw  from  her  home  and  Is  living 
separate  and  apart  from  the  said  Cross-Defendant,  wholly 
without  her  fault." 

The  evidence  Is  undisputed  that  defendant  left  the 
home  of  the  parties  on  November  9,  195^.  One  of  the  reasons 
assigned  by  her  for  leaving  her  husband  was  that  he  drank 
too  much.   She  testified  that  he  was  drunk  most  of  the  time. 
This  evidence  Is  uncorroborated  by  any  of  the  witnesses. 
Plaintiff  admits  that  he  took  wine  with  his  meals  but  denies 
that  he  drank  to  excess,  and  several  witnesses  who  had  visited 
the  parties  In  their  home  stated  that  they  had  never  seen 
him  Intoxicated, 

The  second  reason  assigned  for  leaving  was  that 
plaintiff  was  cruel  to  her.   She  testified  that  he  almost 
threw  her  downstairs,  that  he  struck  her  with  the  back  of 
his  hand  and  pushed  her,  but  on  cross-examination  she  con- 
tradicted herself.  Her  testimony  reads:   "As  to  whether  my 
husband  struck,  he  strike, me,   I  know,  ...  We  just  had 
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words  two  or  three  times.      I   got  away  before  he   could  strike 
me."     On  direct  examination  she   stated   that   "he  treated  me 
all  right."     According  to  defendant's  testimony,    one  of  the 
alleged  acts  of  cruelty  occurred  at  a   party  at  which   there 
were   several  guests,    but  no   one  of   them  was   called  as  a 
supporting  v.-itness.      There  is,   as  a  matter  of  fact,    no 
corroboration  of  any  of  the   alleged  acts  of  cruelty, 

A   third  ground  alleged  for   leaving  was  that  they 
had  frequent  arguments  viiich  made  her   life  miserable.      She 
testified  that  they    swore  at  each  other,    and   plaintiff's 
nephew,   who  lived  in  the    same  building,    said  that  he  had  heard 
argiiments  for  about  six  months  before   defendant   left  plaintiff. 
The  record  is  not  clear  as  to  who  provoked  these  arguments. 

Under  the  authorities   in  this   state   incidents  of 
this  character  are  not  sufficient  to   justify  a  wife   in 
leaving  her  husband.      In  Augenstein  v.    Augenstein,    275   111. 
App.   18,    defendant  testified   that  there  was   constant  arguing, 
that  his  wife  had  told  him  "to  get  out,"  and  that  ultimately 
he   "couldn't   stand   it  any  longer  and   ,    .    .    picked  up  and  left." 
Under   such  circumstances  the   court  found  that  defendant 
deserted  plaintiff   "without  her  fault,"   and  held   that  there 
was  not  sufficient  ground   for  separation.      In  Hellrung  v. 
Hellrung.    321  111.   App.   333,    the  court   stated:      "It  has  been 
held  repeatedly   in  Illinois  that   incompatibility  of  dis- 
position,   slight  moral  obliquities,    occasional  exhibits  of 
passion,    trivial  difficulties,   are   not  good  cause  for  living 
separate  and  apart.      [Citing    cases.]      Good   cause  for  living 
separate  and  apart   from  her  husband  must   be  such  conduct  on 
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the  part  of  the  husband  as  will  directly  endanger  the  life 
of  the  wife,  her  health  or  person,  or  such  a  course  of  conduct 
as  will  necessarily  and  Inevitably  render  her  life  miserable 
and  living  with  him  as  his  wife  unendurable,   [Citing  cases.]" 
In  Webber  v.  Webber,  349  111.  App.  l^^■,    the  court  held  that 
to  Justify  a  husband  In  leaving  his  wife  because  of  threats, 
the  words  used  must  be  said  under  circumstances  which  will 
Induce  the  belief  In  the  mind  of  a  reasonable  person  that. 
there  was  Imminent  danger  the  threat  would  be  carried  out. 

Upon  an  examination  of  the  record  It  appears  that 
the  alleged  acts  of  cruelty  In  the  case  at  bar  could,  at  most, 
be  classified  as  nothing  more  than  slight  acts  of  violence. 
In  Coolldge  v.  Coolldge,  4  111,  App.  2d  205,  we  held,  upon 
the  authority  of  several  Illinois  cases,  that  slight  acts 
of  violence  were  not  the  type  of  cruelty  contemplated  by  the 
statute,  and  that  In  order  to  support  the  charge  of  desertion 
by  a  spouse  who  physically  les.ves  the  home  "the  'reasonable 
cause*  that  Justifies  the  departing  spouse  In  leaving  must 
be  such  that  It  would  of  Itself  entitle  the  party  abandoning 
the  home  to  a  divorce,"   In  that  case  It  was  also  held  that 
where  both  the  husband  and  the  wife  contributed  to  the  discord 
which  resulted  In  separation  the  wife  was  not  entitled  to 
divorce  on  the  ground  of  constructive  desertion  by  the  husband. 
In  this  proceeding  defendant's  testimony  on  direct  examination 
that  "he  treated  me  all  right"  and  the  lack  of  corroboration 
of  any  of  the  alleged  acts  of  cruelty  do  not  support  the 
charges  of  her  complaint. 
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The  remaining  question  Is  whether  defendant  made 
any  bona  fide  attempts  to  return  to  her  husband.   She  claims 
that  In  November  of  1954,  when  she  tried  to  enter  his  house 
after  leaving  the  hospital,  no  one  answered  the  door  or  the 
telephone;  but  It  may  well  be  that  plaintiff  was  absent  at 
the  time.  Moreover,  defendant's  testimony  Is  at  variance 
with  her  action;  It  was  on  the  same  day  that  she  was  dis- 
charged from  the  hospital  that  she  filed  her  first  separate 
maintenance  suit — conduct  which  is  inconsistent  with  her 
testimony  that  she  desired  to  return  home.   In  November  of 
1954  defendant  had  plaintiff  arrested  because  she  wanted  her 
clothes;  plaintiff  testified  that  she  had  him  arrested  some 
time  in  July  of  1955»  ^^^   his  testimony  suggests  that  she 
was  again  interested  in  reclaiming  her  clothes,  as  well  as 
some  household  furnishings.  Whatever  defendant's  reasons, 
her  recourse  to  police  harassment  does  not  indicate  any 
desire  on  her  part  for  a  reconciliation  with  her  husband. 
The  cases  in  this  State  are  in  accord  that  the  element  of 
good  faith  is  controlling  in  matters  of  this  kind.   In 
Thomas  v.  Thomas,  I52  111,  577,  a  separate  maintenance  case, 
the  court  held  that  a  wife,  voluntarily  quitting  her  husband's 
house  without  cause,  must  in  good  faith  offer  to  return, 
and  be  refused,  before  her  living  apart  will  be  "without 
her  fault";  and,  relative  to  the  circumstances  of  that  case, 
added  that  the  wife  cannot,  if  the  husband  is  willing  to 
receive  her,  sta.nd  upon  a  mere  sentiment  as  to  the  manner  of 
getting  back,  but  must  make  a  direct  offer  to  return.   In 
Jenkins  v,  Jenkins.  10^1-  111.  134,  likewise  a  separate 
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malntenance  suit,  plaintiff  asked  separate  support  on  the 
ground  that  she  was  living  separate  from  her  husband  without 
her  fault.   For  twelve  years  she  had  subjected  her  husband 
to  vexatious  suits  on  groundless  charges  of  extreme  cruelty 
and  adultery,  and  while  one  such  suit  was  still  pending  she, 
In  company  with  friends,  went  without  notice  to  her  husband's 
home  and  entered  It  In  his  absence.   On  returning  home  he 
was  very  much  surprised  to  find  It  occupied  and  ordered  her 
and  her  friends  to  leave;  she  asked  for  her  supper,  a  request 
whliSh  her  husband  refused;  she  attempted  to  enter  a  bedroom 
with  a  traveling  bag  In  her  hand,  which  he  forbade  her  to 
do;  and  he  finally  told  her  she  could  not  stay  In  the  house 
that  night.   The  court  said:   "The  circumstances  of  this 
visit  to  the  house  of  her  husband  excite  strongly  the 
suspicion  that  what  she  sought  was  not  a  home  In  the  house 
of  her  husband,  where  she  might  live  as  a  dutiful  wife,  but 
rather  evidence  of  a  refusal  on  his  part  of  shelter,  so  that 
she  might  Institute  a  suit  for  separate  maintenance,  .  .  . 
After  such  a  history  [she  had  been,  as  the  court  put  It,  "at 
war  with  her  husband  for  twelve  ;years^]she  should  at  least 
have  distinctly  told  her  husband  that  she  proposed  to  abandon 
the  war  and  to  live  In  peace,  and  she  should,  to  put  him  In 
fault,  and  before  she  could  have  adequate  excuse  for  separate 
living,  have  given  him  the  opportunity  of  considering  her 
proposition  to  return,  so  that  he  might,  as  he  had  a  right 
to  do,  determine  what  room  or  rooms  she  should  take."  The 
court  remanded  the  cause,  with  directions  that  plaintiff's 
bill  for  separate  maintenance  be  dismissed.   In  the  case 
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before  us,  defendant  has  twice  had  plaintiff  subected  to 
arrest.   After  defendant's  discharge  from  the  hospital, 
plaintiff  testified  that  defendant  said  she  wanted  to  come 
home,  but  with  the  understanding  that  "you've  [plaintiff] 
got  to  do  what  I  say."  And  not  only  was  defendant's  offer 
to  return  home  coupled  with  her  demand  that  she  run  the 
household;  it  appeared  to  plaintiff  that  the  offer  was  not 
made  in  good  faith — "She  was  suing  me  on  the  court,  so  why 
did  I  want  her  to  come  home,"  he  reasoned. 

After  a  careful  examination  of  the  evidence,  we 
have  reached  the  conclusion  that  defendant  failed  to  support 
the  charges  she  made  against  plaintiff;  he  does  not  appear 
to  have  drunk  to  excess;  she  failed  to  corroborate  any  of 
the  alleged  acts  of  cruelty  toward  her — Indeed,  she  even 
conceded  on  direct  examination  that  plaintiff  treated  her 
"all  right";  and  there  is  no  clear  evidence  that  plaintiff 
provoked  the  arguments — on  the  contrary,  they  appear  to  have 
been  spontaneous  and  mutual  occurrences.   On  the  other  hand, 
It  is  an  established  fact  that  defendant  left  plaintiff;  and 
it  does  not  appear  that  her  offers  to  return  were  made  in 
good  faith  and  for  the  purpose  of  reconciliation. 

It  follows,  as  we  view  the  record,  that  defendant's 
charge  that  she  was  driven  from  the  home  by  her  husband  and 
therefore  entitled  to  live  separate  and  apart  without  fault 
on  her  part  is  clearljjr  against  the  manifest  weight  of  the 
evidence;  rather,  it  appears  that  she  was  guilty  of  desertion 
which  existed  for  more  than  a  year  prior  to  the  Institution 
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of  plaintiff's  suit  for  divorce.   The  court  should  have 

entered  a  decree  for  divorce  and  dismissed  the  counterclaim 

for  separate  maintenance.   Defendant  was,  however,  entitled 

to  reasonable  fees  for  defending  plaintiff's  suit  and 

prosecuting  her  counterclaim,  and  we  think  the  award  of 

$250.00  as  attorneys'  fees  was  reasonable  and  should  stand. 

The  separate  maintenance  decree  Is  reversed,  and  the  cause 

remanded  with  directions  to  enter  a  decree  In  favor  of 

plaintiff  for  divorce  on  grounds  of  desertion,  and  to  dismiss 

the  counterclaim, 

DECREE  AFFIRMED  IN  PART  AND 
REVERSED  IN  PART,  Al^D  CAUSE 
REI4ANDED  WITH  DIRECTIONS, 

BURKE,  P.J.  AND  BRYANT,  J.  CONCUR, 


V   i 


\ 
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GEORGE  SINGLETARY, 

Appellee. 
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JUDC-E  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  suit  to  recover  damages  for 
personal  injuries  sustained  by  her  as  a  pedestrian  while 
crossing  Highway  No.  6  about  midblock  between  Cottage  Grove  • 
and  South  Park  Avenues  in  the  Village  of  South  Holland, 
Illinois,  at  approximately  10:45  p.m.  on  June  6,  1954.   The 
trial  court  denied  defendant's  motion  for  a  directed  verdict 
at  the  close  of  all  the  eviaence,  ana  tl^e  cause  was  sub- 
mitted to  a  Jury  on  the  issuesof  negligence  and  contributory 
negligence.   Subsequently,  on  June  8,  1955*  the  jury  returned 
a  general  verdict  of  not  guilty.   Plaintiff  then  filed  a 
motion  for  a  new  trial,  which  was  allowed  on  July  1,  1955» 
the  court  stating  that  it  was  granting  the  motion  because 
the  verdict  was  against  the  manifest  weight  of  the  evidence. 
Defendant's  petition  for  leave  to  appeal  from  that  order 
was  granted  by  this  court  on  November  2,  1955.   The  first 
appeal  resulted  in  r -versal  of  the  nex^f- trial  order,  and  a 
remandment  of  the  cause  with  directions  to  proceed  in  due 
course  ( Jonkman  v.  Singletary,  10  111,  App,  2d  335  (Abst.)), 
Mandate  issued  on  June  28,  1956,  and  on  July  13,  1956  the 
trial  court,  pursuant  to  mandate,  vacated  its  order  granting 
a  new  trial;  at  the  same  time  the  court  allowed  defendant's 
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motion  to  re-Instate  the  original  verdict  and  to  enter 
Judgment  upon  the  veraict.   Plaintiff  appeals  from  tnls  second 
judgment.   It  is  conceded  that  the  issues  in  the  original 
appeal  and  in  this  appeal  are  the  same;  no  neiv  evidence  was 
ao.duced,  no  new  Issues  were  raised. 

This  matter  comes  before  us  a  second  time  in  con- 
formity with  the  provisions  of  Section  77  of  the  Civil  Practice 
Act  (111.  Rev.  Stat.  1955$   ch.  110,  par.  75  (2)  (c) )concerning 
appeals  from  orders  granting  a  new  trial.   In  Kavanaugh  v. 
Washburn,  387  111.  20ij',  it  was  held  that  on  appeal  to  the 
Appellate  Court  from  an  order  granting  a  new  trial  the  only 
mattpr  open  for  review  is  the  propriety  of  the  trial  court's 
order  allowing  a  new   trial,  and  that  the  Appellate  Court 
cannot  undertake  to  determine  the  rights  of  the  parties  on 
the  merits,  but,  rather.  Its  order  must  be  limited  to  an 
affirmance  or  a  reversal  of  the  order  of  the  trial  court;  and 
in  either  event  the  cause  should  be  remanded  with  directions 
to  proceed  in  due  course.  As  a  result  of  this  conclusion 
the  Supreme  Court  neld  that  "when  the  cause  is  redocketed 
on  an  oraer  of  reversal  and  remandment,  it  should  leave  the 
parties  in  the  same  position  as  tney  were  before  the  trial 
court  ordered  a  new  trial.  The  rights  of  the  parties  as  to 
other  motions  or  other  appropriate  action  that  may  follow 
the  overruling  of  a  motion  for  a  new  trial  should  not  be 
foreclosed,"  Accordingly,  we  are  required  by  this  second 
appeal  to  examine  and  consider  the  identical  evidence  and 
the  identical  record  presented  on  the  original  trial.  Although 
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the  salient  facts  are  fully  stated  In  our  former  opinion,  we  re- 
peat theiB  here  as  a  matter  of  convenience  for  an  understanding 
of  the  issues  involved: 

"The  accident  occurred  shortly  before  11:00  p.m. 
on  Sunday,  June  6,  195^»  Earlier  in  the  evening  plaintiff 
and  nei'  husband,  John  Jonkman,  and  their  son,  Jacob,  and 
his  wife,  Ann,  visited  the  Couwenhovens,  Ann's  parents, 

who  resided  at  k^Sl   East  l62nd  Street,  or  Highway  No.  6 

th 
(now  known  as  159AStreet),  in  the  village  of  South  Holland. 

Their  home,  on  the  south  side  of  the  highway,  was  between 

Cottage  Grove  Avenue,  which  was  some  2000  feet  east  of  the 

house,  and  South  Park  Avenue,  some  500  feet  to  the  west. 

At  that  time  Highway  No,  6  consisted  of  two  concrete  lanes, 

one  for  each  direction  of  travel,  and  was  in  the  process 

of  being  widened  to  four  lanes.   The  second  westbound  lane 

on  the  north  side  of  the  highway  was  not  yet  laid,  and  the 

second  eastbound  lane  was  not  yet  in  use.  Constiniction  of  the 

south  or  second  eastbound  lane  had  begun  near  Chicago  Road 

and  continued  east  to  the  Couwenhoven  home,  where  it  tapered 

to  the  old  concrete  near  the  east  driveway  of  the  Couwenhoven 

house.  On  the  fresh  concrete  to  the  east  of  the  taper  there 

were  some  lighted  pot-flares  and  horses,  or  barricades,  about 

a  half  block  av;ay.   Before  the  road  v/idening  construction  had 

started,  the  speed  limit  posted  about  a  mile  east  of  the 

Couv/enhoven  house  was  thirty-five  miles  per  hour,  but  due 

to  the  construction  work  it  had  been  reduced  to  twenty-five 

miles  per  hour.   The  only  illumination  anywhere  near  the 

place  of  the  accident  was  an  overhanging  light  about  100  feet 
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east  of  the  Couwenhoven  house.   It  was  a  warm  evening,  and  the 
road  wsfB  dry. 

"The  Johlcmans  arrived  at  the  Couwenhoven  residence 
about  eight-thirty  In  tne  evening.   The  son  parked  his 
car  on  the  north  side  of  the  highway,    tX'/enty-f Ive  feet 
west  of  the  house,  and  the  father  parked  his  car  just  west 
of  his  son's.   They  had  all  visited  the  Couwenhovens  on 
prior  occasions  and  were  familiar  with  the  area.   They  left 
about  10:45  p.m.  Plaintiff  and  her  husband  walked  down 
the  front-porch  stairs  to  the  highway,  while  the  son  waited 
at  the  foot  of  the  stairs  for  his  wife,  who  had  paused  to 
talk  to  her  mother. 

"Plaintiff  testified  that  when  she  and  her  husband 
got  to  the  hlgnway  they  walked  about  five  to  seven  feet  west 
and  then  stopped,  looked  to  the  east  and  to  the  west,  and 
saw  the  headlights  of  an  east-  and  also  a  westbound  automobile 
(defendant's)  which  were  about  a  block  away  In  either  direction; 
that  after  stopping  and  looking,  they  started  across  the 
highway  from  the  south,  going  in  a  northwesterly  line  to 
reach  their  parked  car,  looking  straight  ahead,  and  that  they 
did  not  again  look  in  either  direction  or  again  see  the  west- 
bound car  which  struck  them.  Plaintiff  said  that  in  crossing 
the  highway  they 'hurried  across'  and  were  H-/alklng  fast';  that 
her  husband,  who  had  hold  of  her  right  hand,  admonished  her 
not  to  lag  behind.   She  did  not  know  how  far  she  and  her  hus- 
band had  crossed  the  highway  in  a  northwesterly  direction 
when  they  came  In  contact  with  defendant's  westbound  auto- 
mobile. 
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"Plaintiff's  son,  Jacob  Jonkman,  testified  that  after 
his  vjife  finished  talking  to  her  mother  and  joined  him  at 
the  foot  of  the  porch  stairs,  they  v/allced  north  tovard 
the  highway,  behind  his  parents,  who  were  about  tv;enty-five 
feet  ahead;  that  as  they  kept  on  walking,  he  saw  the 
headlights  of  a  v/estbound  automobile  (defendant's),  which 
was  about  ^0  to  500  feet  to  the  east  when  he  first  saw  it; 
that  his  parents  were  just  approaching  the  highway  at 
that  time  and  startec  to  walk  northwest  across  the  highway, 
his  father  holding  his  mother's  hand;  that  there  was  nothing 
unusual  about  the  movement  of  the  westbound  car,  the  speed 
of  which  he  vras  unable  to  estimate;  that  he  did  not  know  how 
far  his  parents  had  crossed  at  tiie  time  of  the  impact; 
and  that  after  the  occurrence  of  the  accident,  an  eastbound 
car  came  to  a  stop  directly  in  front  of  where  his  mother 
was  lying  on  the  pavement. 

"Ann  Jonkman,  plaintiff's  daughter-in-law,  stated 
that  after  she  Joined  her  husband  at  the  foot  of  the  porch 
stairs  they  proceeded  north  toward  the  highway;  that  about 
the  time  her  mother-  and  fatner-in-law  reached  the  edge  of  the 
highway  she  saw  defendant's  westbound  car  about  400  to  500 
feet  away;    that  she  continued  to  look  in  that  direction 
but  had  no  opportunity  to  form  an  opinion  as  to  the  speed 
of  the  automobile,  although  later  she  estimated  the  speed 
at  between  forty  to  fifty  miles  per  hour,  or  possibly  less. 
In  crossing  the  highway  Mr.  Jonlcman  took  his  v/ife's  hand, 
and  the  two  hurried  across  in  a  northwesterly  direction, 
'walking  fast... at  a  pretty  good  clip': J  that  at  the  time  of 
impact  it  seemed  to  her  as  if  the  couple  were  in  the  center 
of  the  north  lane  and  still  walkinp:  fast. 
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"Wendel  Flint",  preslaent  of  the  Mld-States  Trailer 
Transport  Company,  was  driving  his  automobile  in  an  easterly- 
direction  in  the  eastbound  lane.   Ke  testified  that  he  had 
started  his  car  from  the  stop  light  at  South  Park  Avenue 
and  was  going  twenty  to  twenty-five  miles  per  hour  prior 
to  the  accident;  that  it  v;as  very  dark  there  (as  all  the 
witnesses  agreed),  and  that  he  did  not  pick  the  people 
up  in  his  headlights  until  they  were  about  seventy-five  to 
a  hundred  feet  away;  that  it  was  so  very  dark  that  they 
api^eared  to  be  a  blur,  and  tliat  he  could  not  tell  if  they  were 
a  man  and  a  woman  until  after  the  accident;  that  it  definitely 
lookea  to  him  as  if  the  people  were  running  north  ahead  of 
his  automobile,  and  that  he  had  to  make  a  quick  stop  to 
avoid  hitting  them;  that  the  westbound  car  v;as  approximately 
half  the  length  of  the  courtroom  from  the  people  when  they 
ran  in  front  of  it;  that  there  was  no  car  in  front  of  the 
westbound  automobile  which  struck  them,  but  that  there  were 
some  cars  parked  on  the  north  side  of  the  highway;  that  in 
his  opinion  the  westbound  car  which  struck  plaintiff  and 
her  husband  '^'^^s     not  going  very  fast;  that  the  Jonkmans  were 
a  little  better  than  half-way  across  the  highx>ray  when  they 
were  hit;  that  after  the  accident  Mrs,  Jonkman  was  lying 
at  the  right  front  wheel  of  his  car,  and  that  Mr.  Jonkman 
(who  died  as  a  result  of  the  accident)  was  behind  the  left 
rear  wheel. 

"Helen  Kettle,  who  was  in  the  front  seat  of  Flint's 
car,  testified  that  v/hen  she  first  saw  the  Jonkmans  "fehey  were 
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the 
walking  west,  to^ right  and  several  car-lengths  ahead 

of  the  automobile  in  which  she  was  riding;  that  the  next 

moment  one  of  them  seemed  to  clutch  the  other,  and  they 

made  a  dash  across  the  highway,  darting  in  front  of  the  car 

in  ;i:hich  she  was  riding;  that  it  was  very  dark  at  the 

ssrene  of  the  accident,  and  that  the  Jonkmans  ran  across 

the  highway  from  tne  south  to  the  northwest,  and  that 

aefenaant's  car,  which  came  in  contact  with  them,  was  a 

little  more  than  a  car-length,  or  about  twenty  to  twenty-two 

feet,  away  from  them;  that  the  driver  of  the  car  in  which 

she  was  riding  Jammed  on  his  brakes  and  came  to  a  stop;  that 

tne  Jon^imans  were  a  few  feet  past  or  north  of  the  middle 

of  the  Highway  of  the  westbound  lane  when  they  were  struck; 

that  the  westbound  car  (defendant's)  was  going  about  as  fast 

as  the  car  in  which  she  v;as  riding, 

"George  Singletary,  the  defendant,  testified  that  he 

vras  employed  by  the  Texas  Company  as  a  gauger.  ■  He  had 

worked  until  about  4:00  p.m.  of  the  day  of  the  accident. 

The  Texas  Company  was  located  in  Lockport,  Illinois,  where 

defendant  resided.  After  work,  he  went  to  his  home,  where 

he  remained  until  about  7t30  or  8:00  p.m.,  when  he  and 

his  wife  went  to  his  mother's  home,  about  three  blocks 

avray.   Thereafter  they  left  for  the  Lansing  Sportman's 

Club.   On  the  way  they  stopped  for  a  short  time  to  call  on 

a  friend  and  arrived  at  the  club  between  9:15  and  9; 30  p.m., 

that  they  each  had  a  highball  at  the  club  and  left  shortly 

after  ten  o'clock.   Lansing  is  about  eight  to  ten  miles 


east  of  South  Holland.  Locl:yort  is  approximately  forty 
miles  east  of  Lansing.   After  leaving  tne  club,  defendant 
drove  his  1951  Buiclc  west  on  Highvay  Mo,  6  from  the  Calumet 
Expressway,  which  was  about  two  miles  east  of  the  Couwenhoven 
house.   His  automobile  was  in  good  condition,  and  ne\-:   brakes 
had  been  installed  about  three  or  four  months  before  the 
accident.   As  he  entered  Highway  No,  6  from  the  express- 
way there  were  other  cars  ahead  of  him  which  either  turned 
off  or  pulled  away;  that  as  he  approached  the  Couv/enhoven 
house  there  was  one  eastbound  car  coming,  but  no  westbound 
cars  ahead  of  his  automobile;  that  he  was  traveling  betvreen 
thirty  to  forty  miles  an  hour,  and  that  his  driving  light?s 
were  on;  that  when  he  first  saw  the  Jonkmans  they  were 
In  front  of  his  car,  about  twenty  to  thirty  feet  away;  that 
the  accident  happened  so  fast  he  coula  not  say  whether  they 
were  walking  or  running;  that  the  eastbound  car  (Flint's) 
was  about  a  hundred  to  a  hundred  and  fifty  feet,  or  half 
a  block,  ax/ay  at  that  time;  that  when  he  saw  the  Jonkmans 
twenty  to  thirty  feet  ahead  he  applied  his  brakes  hard; 
that  plaintiff  and  her  husband  were  Just  across  the  center 
line  of  the  highway,  or  maybe  three-fourths  of  the  v;ay 
across  from  the  south  side  of  the  road  at  the  time  of 
Impact,  and  there  was  no  time  to  turn  the  skidding 
car  in  any  direction.   The  impact  took  place  at  the  left 
front  end  of  his  car  which  moved  about  three  car-lengths 
after  the  impact;  that  plaintiff's  husband  vras  found 
lying  at  the  left  front  side  of  his  automobile,  and 
plaintiff  about  three  car- lengths  to  the  rear  thereof; 
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that  the  eaatbound  car  (Flint's)  came  to  a  stop  alongside 

of  or  about  three  to  five  feet  away  from  plaintiff, 

"Esther  Singletary,  defendant's  wife,  stated  that 
she  rode  in  the  front  seat  alongside  her  husband;  that 
they  vrere  not  in  any  particular  hurry  and  were  driving 
at  a  moderate  rate  of  speed;  that  prior  to  the  impact  she 
saw  only  a  man,  and  he  was  running  north  in  front  of  the 
car  about  three  to  four  feet  away  from  it;  that  her  husband 
put  his  foot  on  the  brakes  and  tried  to  stop.   Her  desription 
as  to  where  Mr.  and  Mrs,  Jonkman  were  lying  after  the 
impact  was  approximately  the  same  as  that  of  other 
witnesses. 

"The  abstract  of  record,  consisting  of  400  pages, 
embraces  the  testimony  of  other  witnesses,  but  the 
foregoing  is  a  substantial  summary  of  the  occurrence 
as  related  by  eyewitnesses  on  both  sides.  There  is 
substantially  no  dispute  as  to  the  salient  facts,  except 
as  to  the  speed  of  defendant's  automobile.  However,  there 
is  nothing  to  indicate  that  the  speed  of  defendant's  car 
in  any  way  proximately  caused  the  accident.   Moreover, 
the  negligence  of  defendant,  if  any,  has  no  bearing  on 
the  question  of  contributory  negligence  of  plaintiff," 

Plaintiff  was  precluded  from  petitioning  the  Supreme 
Court  for  leave  to  appeal  from  our  order  reversing  the 
granting  of  a  motion  for  a  new  trial  and  remanding  the 
cause  with  directions  to  proceed  in  due  course,  but  the 
Kavanaugh  case  gives  plaintiff  the  right  to  appeal  from 
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the  orcer  entered  by  the  Circuit  Court  pursuant  to 
remanament.   On  the  basis  of  these  doctrines,  plaintiff 
re-asserts  on  this  appeal  each  of  the  contentions  urged 
on  the  former  appeal  to  sustain  the  original  order  granting 
a  new  trial,  and  we  are  required  to  give  them  due  consider- 
ation. 

Following  are  the  two  principal  contentions  urged 
on  this  appeal:   (1)  that  the  Appellate  Court  "cannot 
hold,  against  the  finding  of  the  trial  judge  to  the  con- 
trary, that  the  manifest  weight  of  the  evidence  shows  that 
plaintiff  was  contrlbutorlly  negligent  in  crossing  the 
street  under  the  facts  of  tuis  case";  and  (2)  that  the 
jury  verdict  resulted  from  the  prejudicial  remarks,  argument 
and  conduct  of  counsel  during  the  course  of  the  trial.  As 
to  the  first  contention,  we  think  it  unnecessary  to  indicate 
at  length  what  was   said  in  our  previous  opinion  with 
respect  to  plaintiff's  contributory  negligence.   The  Jury 
evioently  believed  that  the  proximate  cause  of  the  accident 
was  plaintiff's  negligence  In  crossing  the  hlghx^^ay.   We 
held  that  it  was  an  abuse  of  the  trial  court's  discretion 
to  grant  a  new  trial  upon  the  record  presented,  and  on 
re-examination  of  the  record  we  find  no  justification 
for  changing  our  view. 

As  to  the  second  contention,  we  fully  discussed 
the  charges  of  plaintiff  pertaining  to  the  remarks, 
conauct  and  argument  of  counsel  during  the  first  trial 
and  concluded  that,  on  the  whole,  the  case  was  fairly 
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trled  and  the  verdict  reflected  the  evidence  as  to  the 
salient  facts  which  were  substantially  undisputed.  We 
adhere  to  that  conclusion. 

It  is  one  of  defendant's  contentions  that  the 
Judgment  appealed  from  should  be  affirmed  as  a  matter 
of  course,  pursuant  to  the  doctrine  of  the  law  of  the  case, 
because  the  meriti  issues  on  the  two  appeals  are  identical. 
However,  in  the  viev;  that  we  take  this  is  not  necessary. 
Upon  reconsideration  of  the  record  and  the  issues  on  the 
merits  we  adhere  to  our  conclusions,  as  heretofore  stated. 

For  the  reasons  indicated  the  Judgment  of  the  Circuit 
Court  in  favor  of  defendant  is  affirmed. 

JUDGMENT  AFFIRMED. 
BURKE,  P.J.,  AND  BRYANT,  J.,  CONCUR. 
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Oeto^?  T«i«w,^A^D.   1957 

TWrrnnirniiiii'i  iium  i ,  n  niiiBaMaMKaM— 


the  arand  Jury  of  Winnebago  County,  on  flov«ber  16, 

1956,  petia»n«<2  a  ti«o-co«nt  Indietaaont  agalnat  th»  defendant, 

Harold  H.  Ovrntr,     The  fSrat  oomt  charged  hlie  with  an  aasault 

OR  August  k»  19!?6,  viHx  Intent  to  kill  and  aairdw  Jaek  UaSaere. 
_.  ,  Jaek  I2eBaei^e 

5he  moend  oount  charged  hia  with  assaulting  with  a  deadly 

ii»ap®n.     the  defandant  pleaded  not  guilty,  and  a  .Jury  trial 
resulted  In  a  verdtet  of  guilty  as  to  t*i®  aeeond  count  and 
Imposlt^  on  the  defwidant  iBq^lsonaent  in  the  county  jail  for 
36?  days  and  a  f  S^e  of  $500, 00,     After  overruling;  a  aotion  for 
a  mw  trial „   the  trial  court  reisdered  Judgiwut  on  the  verdict, 
and  to  reverse  t*iat  Judgxaent  the  reeord  Is  before  us  for 
review* 


n 


T8 


1  T  >  r   - 


as^.",  ^aswi' 1  'ii'i  vi'K.iiawtiivsauff^x.riss^i'iXKr'srxitxssssp 


:x^sstS!s::S3xn 


,!,'  'HO'   "if'^ ""'TWWI' 


.?;■,?   ,:=rvr>o 


':Jrtu«^.  f 


■4     miXd.    L- 


■■■^^i 


-UiCOisfc   &^' 


1^«  pee<8>ci  dlsGloses  thftt  there  Is  &  fishing  Bpot 
sX<mg  the  eeat  b&nk  of  Hoek  Hivep  In  t^«  aK>ut^as^  part  of 
tib»  City  of  Hoekroi»4,     August  3,  19?6,  was  a  wiffw  evening, 
and  Jack  0«Ba«pe»   tft^mty-ttrfo  ^eara  of  age,  alarm  Yoimg, 
iailrty«-nlr»  years  of  age*  Loren  Mo<»*e*  t»«wrjby«»elght  years  of 
age»  and  <lene  Simms  decided,  after  they  had  visited  the 
Aaeriean  l>egion  Club  and  a  tavem,   to  ^  fishing*     Th4»y  bad 
previously  fished  at  this  particular  spot,  and  In  their  car 
tiiey  had  fishing  ec^lpaent  as  well  as  a  carton  of  be^*.     Tiamsf 
arrived  at  the  rlv»*  about  one  o'clock  on  the  aiomlng  of 
August  k  B^^  parked  their  ear  on  the  east  side  of  the  dirt 
road,  which  runs  parallel  to  the  rlver«  the  ear  being  sons 
forty  to  sixty  feet  troa  tto  edge  of  the  river. 

The  defendattt,   twenty -seven  years  of  age,   lived 
wltii  hia  fflother  In  the  neighborhood  of  this  fishing  spot*  He 
and  his  m>t!^r  were  the  only  witnesses  who  testified  In  hie 
behalf,  and  aee«rdlng  to  his  testlAonf ,  upon  his  arrival  hoae, 
he  heard  considerable  ^cussing"  and   swear Ing  down  by  the  river 
and  he  iismedlately  left  his  hoioe  and  started  toward  the  place 
where  he  heard  the  voices.     As  abstracted  by  his  counsel, 
defendant  then  eontlnueds     ^'Xt  was  dark  and  X  just  about  walked 
upon  ^lese  aen  and  when  I  seen  I  was  on  thost  X  jumped  into  the 
weeds  due  to  the  fact  ^^at  they  were  cussing  each  otl^r  and 
•ttt^dlng  up  there  like  they  wwpe  ready  to  fl#xt.     I  could  see 
four  people.     I  decided  I  had  better  go  baek  to  the  house  emd 
get  soflMthias  to  protect  ayself  with  because  they  did  m»t  sound 
like  they  w»re  in  any  oood  to  talk  sense  or  that  you  could  ask 
ttasai  to  leave  without  getting  injured.     I  went  back  and  mj 

-  2  - 


..  ;'■  J;-t*r»   !in«W    v:;    ■  --      ,  "■^•'         '■     ■■■  *  '    '-  ■■'■■■     ■■-■■"      jdd 

._...,,    ....    :         ..    .i,iJ*»    «tett    55J<H1   5'«>«>'^    t*^«*     ""      ''-^^•^o'i 


'%:a  ^tm 

.:4*tf 

^5^5>.ff    9l& 

htm 

,v'^ 

•?-r*H 

,a«i-.        :t.!A  wsfi^ii  ^"^ 

.fej?i<r!©«  itwj  frjt&  i5«R#  »»if«i»«^  i*SJtir  'i|;»epft  s^^ic^n  «4,5^..  '     ■<■''•  ^»"* 
-!^  bisfn  .ilMMr  «mtii  I    nh&^aiai  w^iiit-0B  tttml^ii*  mrml  ntf  HMt^ 


aoth«9*  wk»  ftwalce  an<i  X  eftffis  into  the  hous«<   I  got  m^  tiio 
rifl*s  An4  loaded  both  of  thB»«     X  w«nt  It&ek  down  to  t^io 
plaoft  ii«lM»rtt  thB8«  ja«n  vore,     Thslr  ear  Mas  «m  our  land  and 
th«y  nape  on  th@  «ast  aid*  of  the  road  and  ou:?  l&M  la  eaat 
of  that  ros4»     I  uralkad  within  riv«  f««t  of  the  t%©  aen  i^o 
Moi^  cloaost  to  jiae  and  tbep«  vm^9  two  o^or  aum  by  th&  oar. 
I  was  holding  that  ptfle  in  assy  right  hand  And  I  fired  it  into 
the  air  i^«i:>  I  heard  aomeone  tlxrow  aone^ing  over  Into  t^a 
wtads*" 

The  defendant   oontlrinsied!     "I  bearcl  8omeoi%e  aay 
*Vhat  thei  hell,'   or  aotae thing  like  1S:iat  in  tlm  >mf  of  aur^rlae, 
and  ae  ^ley  ^med  arou&d  I  told  thwa  *1hi8  la  private  property. 
We  don't  oaro  top  iK>ne  of  your  kind  down  here,  so  get  the  hell 
out  of  here,*     Jack  DeBaere  aald  'l^ia  ian't  ?a*lvate  property, 
I  have  been  fishing  do««i  here  for  a  long  tiste«     ^hie  la  not 
{KPivate  jxroperty.     It  don't  belong  to  you.'     I  aald,    'I'm 
Borry,   it  is.     We  don't  eare  Iter  ttiia  kind  of  a  thing.     CJet 
off  or  1*11  •   «   „   •  and  the  next  thing  I  know  Jack  DeBaere  and 
IToimg  elmv^ed  lae  «ih«n  I  tnui  within  five  or  seven  feet  of  theta. 
¥ell»  vhmi  they  charged  aM»  they  ^grabbed  the  rifle  and  the  only 
ohoioe  I  had  was  to  rellnqaish  one  of  th^  ganM  to  save  myself 
txos&  having  both  rifles  taken  from  ate  so  X  dropped  one  gun 
and  pulled  away  fx%%  thii^i.     %ey  were  in  t^e  weeds  on  the  edge 
of  the  road,  suiybe  one  foot  on  oitv  line  and  one  foot  on  the 
road,     I  started  moving  baek  eautiously  maSi  they  kept  ec^ing  at 
m»  like  they  ware  staking  a  lion  or  soiaetMng  like  that.     As  I 
was  aovixsg  baek,  this  Jaolc  BeBaere-*!  was  tsll^,  hlsi  to  drop 
the  gun  and  leave  the  |nH>perl^  before  someone  woiild  get  hurt. 
He  kept  saying^   'It's  s  nioe  gun«     I  will  take  it  hcaae  vith  ae. * 
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The  gun  he  had  was  ft  bolt  aetloa  gtm  rnid  h»  n&s  siessliag  ^th 
the  bolt  on  the  gtea  and  Z  kapt  novlng  back  and  \md  saov^d  back 
saayba  tan  f«»«t  or  oajbe  jsora  t^an  tbat,  finally  tim  erne  viord» 
t^.ft  Kay  ha  87>oka«  gava  ao  a  daf Inlta  Isdieatlon  that  h® 
lnt«7i<iaig  to  use  the  rifle,     B»  kept  the  rifle  down  In  front 
of  him  and  as  long  as  tht  rifle  atayad  dot»^  In  front  of  hl» 
I  was  trying  m^  bast  to   talk  him  out  of  taking  tha  rifle  astSI 
last  drop  it  t^ra  and  go  hone  wltibout  any  trouble,     Dei^^aara 
than  said   'Whan  1  gat  you  hare  I  eua  taking  this  rlfla  i«lth  lae, ' 
and  as  ha  pulled  ttie  rifle  up,   I  fired  ay  f Iret  »h9t  low  to 
his  lag  only  to  stop  the  ssan*     I  had  no  Intention  of  getting 
shot  jaysalf  and  when  the  man  still   stood  there  wltli  the  rifle 
raised  at  me«  idLthln  a  split  second  I  fired  the  rifle  a  seeond 
time  and  he  fall  over  into  the  weeda  and  his  partnto',  Young, 
was  there  and  I  told  him  to  take  hla  and  the  whole  bunoh  of 
thesi  In  that  ear  and  get  out  of  hore."* 

Aooordlttg  to  the  defendant's  tostlniony  De&aere  mrek 
Yomg  ware  '^Itmsky'*  nan  and  labmn  the  defendant  approached  th<^ 
he  observed  that  they  were  Intexloatedi  tlmt  v^jsn  they  "wraatled** 
one  of  i^e  guns  from  him,  they  were  approximately  five  fe&t  In 
front  of  hist,  and  DeBaere  then  pointed  the  gun  Me  had  taken 
fi^m  @ie  defendant  toward  Uw  def«ndant«     'i%i»  witiiess  further 
testified  that  he  weighed  170  pounds j  tlm^  his  left  &im  was  in 
a  bad  condition  and  reetrloted  In  flexing*  we^  while  testli^ing 
defendant  i2«lieated  to  tibe   Jury  Its  lli^t&tlon  In  motion, 

Defendant  further  testified  t^at  on  the  evening  In 
question  he  imd  attended  a  b<^oo1  for  Hying  at  tSam  alr-fleld 
at  Ch«pry  Valley)  that  he  passed  a  pb^ysleal  OKaalnation  and  had 
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left  ^«re  Ijetveen  9:30  and  10:00  o'eXeek  and  tbmtx  went  to 
t^«  tyrant  Park  Ballrooa  ¥b»ro  be  hit di  a  bottle  of  bser  aisd 
whftr®  be  i*«3aalned  until  aftaa*  aidxtight  arplTrlng  hoate  batvocRi 
lt30  and  2:00  o'olook  in  the  mopning. 

In  anawar  to  the  ^uaetion,    "VTbat  was  tha  naeaasl^ 
of  both  riflaat"  the  defendant  aniwered,    "Because  I  an  injured, 
for  owe  thing,  and  for  tiio  aeoond  i»aeaori»  I  have  had  those 
rifles  fail  on  me  before ,  and  for  the   third  reaaon,  I  Intended 
to  fire  over  their  heada  and   that  la  exactly  i4^t  X  did.     Thla 
ia  a  repeating  rlTle*     I  fired  a  shot  In  tJie  air  wi^en  2  tfaa 
withir!  fire  or  seven  feet  of  thoae  men.     After  I  fired  the 
first  ahot  I  told  these  laen  they  were  on  our  property  and  triat 
w©  didn*  t  ears   fier  that  ktcd  of  thing  and  for   th««s  to  get  the 
hell  out  of  there*     These  ti«o  men  jio^ed  me  and  grabbed  agr  arm 
and  the  rlfls.     They  got  the  rifle  frots  a»  and  I  jUBjjied  baek, 
Soitdrter  had  hold  of  sx$  left  arm,     l^ae  two  men  kept  ceding 
forward  and  as  I  saoved  away  I  kept  iwupning  theae  men  to  get 
off  our  property.     It  was  a  PiLnute  or  a  minute  and  a  \ml€  after 
Mr*  DeBaere  got  ^»  gun  froia  mt  that  X  fired  the  second  tlsae,'* 

A.eeording  to  the  teatlraony  of  OoBaere,  ^»ore  and 
Young,   they  parked  til^eir  oar  on  the  aornlng  in  qpiestion  on  the 
left  side  of  an  imiisproved  z^^ad  adjacent  to  the  river  which  the 
vltneaaes  eharaeterised  as  a  popular  f idling  spot,     i^oore  ^.  d 
Simeis  went  down  to    the  river  a  abort  distance  away  and  DeBaere 
and  Toung  were  standing  near  the  car  i*ien  the  defaeidant  ealled 
to  t^»  to  get  off  of  hi*  land,     DeSaere  and  Young  botih  insisted 
that  they  iirare  not  on  defendant'  8  ipresiiees  and  stated  that  the 
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rlvep  was  too  low  for  fishing  and    that   they  woitld  l©av©» 
Aecopding  to   ttieir  testlajony  d«i'or.dant  then  saldj    "I've 
taken  «nough  of  yo^lr  era  *  du^lfig  the  war,^     At  that  tisme 
DeBaere  and  Young  w«re  standing  sos^   ten  or   twelve  feet  in 
ft'ontof  the  defendant,  and  defendant  h*d  both  rlflea  In  hie 
hands  and   siiot  one  of  them,     DeBaere  grabbed  that  rifle  and 
wrestled  it  out  of  def aidant's  graa^y  whereupon  defendant 
fired  smotJier  shot. 

Following  t*ie  shooting  Mr,  BaBaer©  was   taken  by 
his  eojsmnlona  to   the  Siwsdlsh-^Aaerican  hospital    in  Boekford 
and  th«re  axaalned  toy  Dr.  Wllll)^  Jones  who   testified  that 
ha  found  two  bullet  tfoxmds,  one   in  his  rl'Th^  pelvis  and  also 
a  "through  and   tl-irough"  puncture  of  his  left  ttiigfa, 

Ihe  errors  relied  upon  by  (Jounsel  for  pla'.ntifr   In 
Error  for  reversal  are      (a)    that  the  trial  court  erred  in 
refustnfT  to  oerwit  d  fendant   to  testify  as  to  his  physical 
eond  tlon,    (b)    that   the  trial   court  erred   in  refusing  Instruct- 
ions Bo,  10  and  11  tendered  by  defendant,    (c)    that  ^he   trial 
court  prejud'ced  the   jtary  against  4ne  defendant  by  its  eonduet 
during   the   trial. 

Counsel  for  defendant  offered  to  pi*oTe   that  defendant 
icaa  Involved   in  an  accident  a  year  prevloue  to  the  oeeurrenee 
In  question  and  as  a  result  thereof   suifered  a  brokeri  back,  a 
broken  ankle,   s  broken  pel^  s  Ixjne,   a  la»oken  left  ara,   and 
that  at  the   time  of   the  hear.'ng  he  was  wear  ng  a  body  brae©  to 
sustain  his  baek.     His  eounael   state   that  thf?  physleal  eonditlon 
of  defendant  uaa  an  eleaent  for  the   jury  t©  ta&t    into  conside- 
ration in  detersjln-ng  whefner  defendant  was  physically  able   to 
defend  himself  or  repel  an  attack, 
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The  record  discloses  that  defendant  testified  at  the 

trial   and  described  some  of  hia  Physical   disabilities.      He 

that 
testifie^upwn  the  evening  In  question  he  had  passed  a  physical 

examination  at   the  airr-ort,   whieh  persiitttcd  hiia  to  obtain  a 

coRBiercial  pilot's  license  under  regulations  of   the  Ciril 

Aeronautics  Autfiopitles,     ite   testified  that  he  weighed  170 

pounds*    that  hia  left  arm  was  disabled  and  while   testifying 

indicated  to   the   jvury  its  liiaitation  and  restriction  in  notion. 

The    jury  observed  him  as   it  did  the  other  witnesses  wto    testified. 

Under  all   the  evidence  f  >und  in  this  r'ecord,  we  do  not  Relieve 

It  was  reversible  error  for   tJtte   trial   court  to   sustain  derendant's 

in  error  objection  to   this  offer  of  oroof. 

It  is  next   insisted   that  the  trial  court  erred   In 
refusing  to  give  Instructions  So,   10  and  11  offered  by  defendant. 
Instruction  Wo.   10,   was  in  this  language;      "  The  Court  fiirthep 
instructs  the   Jury  that  if  upon  all  of  the  evidence   in  this  case 
€md  facts  and  eiretia stances   in  evidence   the  Jury  are  of  tte 
opinion  based  upon  such  evidence   that   the   State  of  Illinois  has 
failed   to   prove  the  guilt  of   the  defendant,   Harold  3reer,   as   to 
both  Counts   I  and   II   in  the  Indictaaent,    tien   in  thtit  event,    the 
Jury  should  find  the  defendant,   larold  Gre«r,   not  guilty  as    to 
both  Counts  I  and  II  of   s^ld  Indletiaent,'* 

Instruction  No,   11    is  as  follows t      "Eie  Court  further 
instructs   the   .^iry  that  where  a   p&rson  acting  as  a  reasonable 
person  would  >iave  acted  t.nd«r  the  saae.  siiailar  circumstances, 
is  attacked  by  another  and  with  the  afsparsnt  intention  on  the 
part  of  such  other  person  to  do  great  hod-ly  hassfi  to   such  person 
so  attacked,    than  in  that  f^^ent  the  court  fia»ther  instructs    ttie 
ixars  that  the  person  so  attacked  has  a  right   to  repel  sueh  attack 

-  7  - 


•£ioJr^G8i  at  noicroiifiraeT  'on&  siol$i>i  Isttl  »il  ^juI  iao^bnl 

,i>oJ:t  !5a»v*    odw  a<»ee6it^iv  t*!*;*©  ©/kf  bit  Si   ^b  mJii  fiev^sado  T'^'l    ^^ 

.•J^  v;'     ■-    'iQ-'".o  aid*   otf  fltoidooldc    io^TO  nf 
Rl  be^i9 

Olio  brttt  a^<M«l  6fxa 

ineys  t\  Qti    ^i-a^sdoiiinl  •lU  nl  XI  bos  I  »;tft&oO  ^od 

bal  hlite   lo  II  ba:  iod 


with  suffieient  force  fco  preverxt  him  from  receiving  great 
bodily  harm,   ever\    to  the   extent  of   taking  tliB   life  of  such 
person  making  said  attack  or  of  causing  great  bodily  harm," 

Inatimction  So,   13  told  the  jury   that  it  had  no 
Vight  in   this   case   to   convict  the  defendant,   Harold  Greer, 
wpofn  doubtful  and  xmsatiafactory  evidence  or  upon  the   doctrine 
of   chance   t^at  it  is  more   likely  ttiat   he  is  guilty  than  innocent 
and  in  this  regard,    the    Goxort  fi2?i±ier   instructs   the  J\jry  that 

before   the  Jury  will   be   Justified   in  convicting   the  defendant, 
his  guilt  of  the   particular  crime  in  question  in  tnis  suit  laust 
have  be^i   proven  so   clearly  and  concisely  that    it  can  be  truth- 
fully said   tiiat  his  a^iilt  has  be«i  proven  beyond  all  reasonable 
doubt  and   to  a  Ba>ral  certainty,    and   if  tl^ie    Jury  after  having 
heard  all  of  the  evidence  finds  that   the  State  has   failed  to 
establish  the  guilt  of  the  defendant  as  above   set   forth,   tiien  in 
that  event,    the   Court  instructs   the  Jury  that  you  should  find 
the  defendant,  Harold  Greer,  not  guilty," 

The   record  in  this    case  recites:      "4t  the  conclusion 
of  the  evidence  and  the   argumOTits  of   counsel    the   court  at  the 
request  of  The    People  and  defendant   gave  to    the    jury  on  behalf 
of  5he   People  and  defendant,    the  following  instructions,"     Then 
follows   thirty-sevKi    typewritten  instructions.     Fourteen   of 
these   instructions   liave   typed   thereon,   in  the  right-hand  coiner, 
**1  Def^idant,"    "2  Defendant,"  and  continulno;  consecutively   to 
"111-  Defendant,"     Upon  the  margin  of  each  of  those  aiarked 
"2  Defendant"   to   "9  Defendant,"   inclusive,   and  upon   t'.ose 
marked  "12  Defendant,"   "13  Defendant,"  and   "lij.  Defendant"  also, 
appears   the  written  word,    "Given."     Three   instructions,   being 
tl-sose  marked  "1  Defendant,    "10  Defendant,"  and    "11   Def endantj' 
are   not  marked   in  any  Ti»y,      The  statement   in   the  record,   as 
above   set  forth,    indicates  all  fourteen  of  defendant's   tendered 
instructions  were   given, 
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Asaxjialng,  however,   that   the  instructions  marked 
"Given"  were  given  and  that  the   two  ins  Auctions   complained 
of,    defendant's  No.    10  and  defendant's  No.   11,    as  above  set 
forth,   were  not  given,   there  was  no  reversible  error  in 
refusing  either  of  them.      The   substance  of  defendant'  s 
instruction  No,    10  was  embraced  not  only  in  defendant's  given 
instruction  Ko,   13,   as  above  set  out,   but  other  given  instruc- 
tions were  to   ths    saiae    effect.      Instruction  No,   7   told  the 
jury  that  if  two  reasonable  theories  could  be  drawn  from  the 
evidence  upon  the  first  of  which  defendant  would  be   guilty 
and  upon  the    second  theory  he  would  not  be  guilty,   it  would 
beccHne  the  duty  of  the    jury   to  adopt  the  theory  consistent 
with  the  innocence  of  the  defendant  and  find  him  not  guilty. 
Instruction  No,   6  specifically  told  the    Jviry  that  defendant 
could  not  be  convicted  under  count  one  unless   every  essential 
element  of   that  coiont  was  proven  beyond  all  reasonable  doubt 
and  to  a  moral   certainty,     Ko  specific   instruction  was   tendered 
by  defendant  as   to  count   two  of  the  Indictment,   but  in   several 
given  instructions  the    jiary  were   told  to   acquit  the   defendant 
unless  the   State  had  proven  hiiu  guilty  beyond  all  reasonable 
doubt  and  to  a  moral  certainty. 

Instruction  No,  10  was  not  a  good  instruction.      It 
is  an  abstract  proposition,   and,    if  applied  to   the   defendant 
in  this  case,   it  assumes  he  acted  as   a  reasonable   person  and 
assumes  that  he  was  attacked.      Furthermore,    the  court  gave 
instruction  No,   9,    which  was  likewise  an  abstract  proposition 
substantially   the   saaie   as  refused  instruction  No,   10,   and  there 
was,    therefore,   no  necessity  for  the  court  to  repeat  what  had 
been  given.     All   that  was  proper  in  either  of  the   refused 
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bttrow  *i    ,Y^I±wa  ®'J  *<Mf  6I0OW  sri  i^oaxl*  6nooee    arii  noqa  &n« 

;:^U9;}eiertoo  -^oed;*  srit  tfqobs  erf   ■^A/'t    sci*  lo  Y^i/fe  eri;f  ewooecf 

,^(^Lls%  ion  add  fcnll  bna  iaj&i)nel«6  ©d;?  lo  oonooonxt-t   ©rfcf  ricfhf 

^nsbnelefe  iflrf;^  YTXft    «ri*  bid  -^XXAoIlloecigs  d    ,oK  noI;toiir£^afTl 

lAlirtmssfi  ^'levs  esaXrrtj  ©rro  *mrco  nsfenw  b^tolvnoe  »d  ^6n  fcD/oo 

ald&r.osB'^'i  Ha  baox'^  n:©voi:q  Bi»'   ^ruioo  :Jsrf;t   to  ^ctaffiele 

boiebxi»i  a«w  ttbWoirs*B«l  oliloaqs  ol     .^rfafBrfieo   Xsiom  a  o.4  F>rffl 

Ibigvqb   as   rfircf   t;tr£ejE!::tolfeni  snd   lo   rjw:f   ctfxtfoo  c?   ss  *a*s&no1©J&  y;di 

©IcfjanoBB^'J  lis  feftOY«of  "^^fXiij®  mid  nevcsq  b«d  e^sd'S   ^irfcJ  aeeXnxj 

,  folrfoimisfii  boc3  ®  ^ou  eew  OX   ,0*^  noil'omrfsnX 

;iriiii>nel©6   arfjf    at   6»lX<TqB  IX    »b«a   .noirfXeoqoiiq  cfo«'i3-3viB  nn  eX 

Jbnfi  nosieq   sXcffiaoB^stc  Ji  SA  6e<toA  ed  KdoojesA  ii.   i^f,£o.  Bldi  nl 

8VB3  *iuo©  srid^   fStomie tkira/i      ,be-ix)R&i&  a«w  erf  i^Bdt  aoflttresB 

nolrflaoqoiq  cfofiiifedij   nja  ©EX'.-rsjIil  asw  fioXriw    ,?   ,0^  ciolioi'i^nnl 

etetii  btf&   ,01    ,oVf  r.otiaiJti&nl  boatlot  e«   9i.tBs    arfiJ   xlXBl;inB^tdus 

br.rf  :tsri>f  c^Qsqet  oJ'  ctiuoo  erfd'  lol  ^  inaeoen  on   »  etclots'rid'    ,bbw 
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instructions  was  fully  covered  by  instructions  that  were 
given.      (Allen  v.   Tbe   P«>ple,   77  111.  48i|.,  ij.87;    People  v. 
McClftin,  UlO  111.    280,    288.)  I 

It  is   finally  insisted  that  throughout  the   trial 
the  trial   judge  by  his  conduct  indicated  to    the    jury  that 
he  felt  ttie  defendant  ima  guilty.     Counsel   state   that  tha 
court  objected  to    evidence,    sustained  his  own  objections, 
eross -examined  the  defendant  and  spoke   to  him  harshly  ^diile 
he  was  on  tb@   witness  stand,   and  questioned  other  witnesses 
in  such  a  manner  as   to  prejudice  the    jui»y  against  him. 

In  support  of  this  contention  counsel  call  our 
attention  to   the  record  which  discloses   that  ^ile  the  mother 
of   ttie   defendant  was   testifying,   counsel  for  defendant  asked 
her  this  question:      "I  tiiink  that  Mr,    I^eBaere  and  at  least 
two  of   these  witnesses  have  said  they  were  there  at   the    same 
location  at  other  times.     Have  you  ever  heard  any  disturbance 
there  before?"     The   witnesses  answered:      "Yes,    sir.   Some," 
The  court  then  inquired  of  counsel  for  the   People :      "Any 
objection  to   that?"   to   which  covinsel  for    the  People  replied: 
"Ho,   your   Honor."     Counsel   for  defendant    ttien  asked  the  witness 
"And  at  any   time  did  you  ever  hear  yoxir    son  call   the   police 
department  ■'"  and  the  witness  answered:      "Yes,    sir,"     The  court 
then  said:      "Any  objection  to  ttiat?"  and  counsel  for   the    People 
replied  in  the   negative.      The   court  then  said:      "Vfell,    the 
court  is  going  to  make  an  objection.      This  man  is  charged  with 
assault  wi  th  a  deadly  weapon,  and  ttiat   is  what  this  case  is 
about,   not  the  expression  of  people  hearing  noise   and  calling 
people,"     !Kiereupon  counsel    for  defendant  said;      "We  call  the 
court's  attention  to   the  fact  that  counsel  asked  what  brought 
out   the   police  officers,    that  the  defendant  had  not  called  the 
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police  departanent,''     The  court   trien  said:      "Well,    I  call 
counsel's  at;tention  that  I  had   that  In  laind  and  for   tte 
same  reason.      I   say  we   can' t  go   too  far  afield.      Objection 
sustained.      The   court  on  its  own  motion  stops   It,      I  don't 
know  how  to  do  It."      Counsel    for  defendant   tiien  said:      **! 
object  to    the  arullng  of   the   court,"  and  counsel   for   the 
People   then  said:      ''We  would  concede  that  tills  Is  a  public 
place."     V?hereupon  the   court  replied:      ^All  right.      If  you 
want  to  go  Into  all  of   that,    strike  out  tlie   remarks  ©f   tiie 
court  and  go  Into    it  as  far  as  you  want  to,      I  am  cautioning 
counsel,    idbough.      But   go  into    it   and  there   are  no   instructions 
at  all.     Wipe   the  whole    thing  out,   everything  I  said.      The 
jury  will  disregard  it.     Then  go  into  the  otiier  tiiass,    the 
other  occasions  and  habits  of  people,"     Counsel   for    defendant 
then  asked  the  witaess:      "The   question  was,   had  you  heard  hlra 
call   the   Rockfbrd  Police  Department   on  other   occasions  vtoen 
there   was  noise  down  there?"     The  witnesa  ansjrfered  in  tihe 
affirmative,    and   that  concluded  the    direct  ©xarolnatton  of  this 
witness. 

The  record   also  discloses   tbiat  during  the  eross- 
exacaination  of   tiie  defendant  by  the   state's  attorney,    the 
court  asked   ^e  witness  a  number  of  questions,  but  it  was  done 
to   clear  up  an  apparent  siisiinderstanding  by  the  witness  of  a 
question  propoxmded  by  the  state's  attoniey.     At  the   conclusion 
of   tills   series  of  questions  by  tlie   court,    t'le   court  said   to 
the  witness:      "All  right.      That  takes  care  of  that.      There   is 
no  misunderstanding  about  it  at  all."     And  the   defendant 
replied:      "Ko,    sir.      Now  I  understand  it," 
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In  People  v,   Lurie,   276  111,   630,   at  page  6I4.O, 
the  court  said:      "Tlie  general   rule  is   that  the  trial    judge 
has  a  right    to    ask  qiiestions  of  witne ase^  or   call  other 
tdtnesses   to   the    stand  in  order  to    ascertain  the  facts  and 
4C*icit  the  truth  as  to   the    points  at  issue.      No  well   considered 
authority  has  ever   stated  that  the   trial   judge   is  a  mere  mod- 
erator or  umpire  between  the  contending  parties.      In  order    to 
establish  justice  and  prevent  wrong  he  has  a   large  discretion 
in  applying  the  rules  of  practice,   but  all   this  aust  be  ctone 
in  a  fair  and  impartial  manner,   without  in  any  way   showing 
bias  for  or   prejudice  against  eitt»r  party  of   the    litigation," 

In  People  v,  Marino,  I4.14  111,  kh$$   ^^  page  I4.50,    the 
court  said:      "While   the  court  has  a  wide  discretion  in  the   con- 
duct of  a  trial,   it  must  not  invade   the  province  of   the    jury 
by  making  coiaiaents,    insinuations  or  suggestions  Indicative  of 
belief  or  disbelief   in  the    integrity  or  credibility  of  a  witness," 

In  the    instant  case  there    is  no  claim  that  the  court 
commented  on  the  evidence,  and  v*iere  the   court  did  make   an 
objection  and   then  sustained  it,    he    subsequently  stinick  out 
the   remarks  of  the   court  and  instructed  the   jury  to   disregard 
them.     We  have  examined   the  record  and  don' t  believe   the  conduct 
of  the    trial  court  requires  a  reversal   of  1±i  is    judgment. 

Finding  no  reversible  error  in  the   record,    the   judg- 
ment of  tlie   Circuit  Court  of  Winnebago  Goxaaty   is  affirmed. 


^  ^ ,    ^  ^  Jud^ent   affirmed. 


S 
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A.  4  56 


APPEAL  FROM 
CIRCUIT  COURT 
COOK  COUNTY 


MR.  JUSTICE  BRYANT  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  cause  of  action  arises  out  of  the  purchase 
bj"-  the  plaintiffs — appellees,  Thomas  A,  Scott  and  Mary  A, 
Scott,  from  the  defendants — appellants,  Clarence  Wilson  and 
Elizabeth  Boyd,  of  a  certain  piece  of  Impravod  real  estate 
in  the  City  of  Chicago  commonly  known  as  321  East  69th 
Place,  Chicago,  Illinois,  for  the  price  of  $24,000  on  or 
about  October  25,  1954,  being  in  fulfilment  of  a  contract 
entered  Into  on  or  about  September  11,  1954. 

The  original  complaint  filed  herein  alleged  a  fraud 
practiced  upon  the  plaintiffs,  asked  the  rescission  of  the 
contract,  offered  to  return  the  property  and  demanded  the 
return  of  the  consideration.   Subsequently,  by  leave  of 
court,  an  amended  complaint  was  filed.   The  order  which 
allowed  the  amended  complaint  set  forth  that  it  was  the 
representation  of  counsel  for  plaintiffs  that  the  relief 
sought  herein  can  be  equitably  changed  to  pecuniary  damages 
in  the  alternative  to  the  rescission  as  prayed  for  in  the 
complaint,  and  allowed  the  filing  of  the  amendment  to  the 
original  complaint  praying  money  damages.   The  amended 
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coraplalnt,  as  filed,  set  forth  the  loss  of  income  of  $75 

a  month  from  a  basement  apartment,  and  then  in  its  prayer 

for  relief  aslied  for  a  rescission  of  the  contract  and  of  the 

deed,  as  in  the  original  complaint,  and  asked, "or  in  the 

alternative  that  defendants  pay  to  the  plaintiffs  the  sum 

of  !^5,298.19."  A  hearing  v/as  had  before  the  court  and  the 

following  order  was  entered: 

"This  cause  coming  on  for  trial  on  the  amended 
complaint  and  answer  thereto  and  the  court  finding 
it  has  jurisdiction  of  the  parties  and  the  subject 
matter  and  having  heard  arguments  of  counsel  finds: 

1.  That  a  certain  false  representation  known 
to  be  false  by  the  aefendants  made  to  the  plaintiffs 
who  relied  on  such  representation  believing  it  true, 
and  because  thereof  entered  into  a  contract  to  pur- 
chase certain  property  comEonly  known  as  321  East 
69th  Place,  Chicago,  Illinois,  and  so  did  purchase 
said  premises  and  because  of  such  purchase  were 
damaged. 

2,  The  Issues  in  favor  of  the  plaintiffs  and 
against  the  defendant  herein  and  that  the  plaintiffs 
have  the  election  to  rescind  the  contract  or  in  the 
alternative  to  be  awaraed  $1,000  as  liquidated 
damages;  that  the  ulaintifis  elect  to  take  as 
damages  the  sum  of  |1,000, 

It  is  nereby  ordered,  adjudged  and  decreed 
that  judgment  be  entered  against  the  defendants  in 
favor  of  the  plaintiffs  and  that  the  defendants, 
Clarence  Ullson  and  Elizabeth  Boyd,  pay  to  the 
plaintiffs,  Thomas  A.  Scott  and  Mary  A.  Scott,  the 
sum  of  |1,000  forthwith." 

It  is  from  the  entry  of  that  order  that  the  defendants  appeal. 

The  execution  of  the  contract  between  the  parties 

and  the  execution  and  delivery  of  the  deed  and  the  payment 

of  the  consideration  in  fulfilment  of  the  contract  was  brought 

about  in  the  following  manner.   The  defendants-appellants  (here- 
by 
mafter  referred  to  as  defendants),  represented  Elizabeth  Boyd, 
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llsted  the  property  for  sale  with  a  real  estate  agent.   The 
plaintiffs-appellees  (hereinafter  referred  to  as  plaintiffs), 
came  to  the  premises  to  inspect  the  same  accompanied  by 
their  real  estate  broke]>~a  different  person  than  the 
defendants'  broker.   They  were  in  the  premises  numerous  times 
and  inspected  them  entirely.  They  Inquired  about  the  renting 
of  the  premises  and  they  were  told  that  the  second  floor 
apartment  was  occupied  by  the  defendants  and  that  the  first 


f^    floor  apartment  was  rented  for  $125  a  month  and  that  the 
^   basement  apartment  was  rented  for  $75  per  month.  Upon  that 
inspection  and  those  representations  the  contract  was 
executed  and  the  transaction  was  closed  in  escrow  at  the 
Chicago  Title  and  Trust  Company,  both  parties  being 
represented  by  their  respective  brokers.  The  plaintiffs  entered 
into  possession  of  the  premises.  They  collected  the  rent  of 
#125  on  the  first  floor  and  il^75   on  the  basement  for  some  six 
or  eight  months.  After  that  lapse  of  time  they  received 

i       ^..^f!!!LS^  *5Lii^-?£J^i°*eo  *'^i°h  advised  them  that 

the  basement  apartment  had  been  constructed"7irv3]^litlon^'"^\ 
°^,-^-i^^^^-^^^"^  ordinances  of  the  City  of  Chicago, /ind''"^"^'" 
ordered  them  to  desist  from  renting  and  using  the  basement 
apartment.  The  plaintiffs  did  that  and  thereafter  started 
this  litigation. 

It  is  admitted  that  no  O^lreot  representation  by 
statements  were  ever  made  by  the  defendants  in  regard  ^o 
the  building  ordinances  of  the  City  of  Chicago  as  it 
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ilsted  the  property  for  sale  with  a  real  estate  agent.  '  The 

plaintiffs-appellees  (herelnaft?er  referred  to  as  plaintiffs), 

came  to  the  premises  to  Inspect  the  same  accompanied  by 

their  real  estate  broker — a  different  person  than  the 

defendants'  broker.   They  were  in  the  premises  numerous  times 

and  inspected  them  entirely.   They  inquired  about  the  renting 

of  the  premises  and  they  were  told  that  the  second  floor 

apartment  was  occupied  by  the  defendants  and  that  the  firet 

floor  apartment  was  rented  for  0125  a  month  ana  that  the 

basement  apartment  was  rented  for  $75  per  month.   Upon  that 

inspection  and  those  represen1;;ations  the  contract  was 

executed  and  the  transaction,-' xifas  closed  in  escrow  at  the 

Chicago  Title  and  Trust  Copipany,  both  parties  being 

respective 
represented  by  their^bro^ers.   The  plaintiffs  entered  into 

/ 
possession  of  the  premises.   They  collected  the  rent  of  $125 

on  the  first  floor  an^  ^75  on  the  basement  for  some  six 

or  eight  months,   A|''ter  that  lapse  of  time  they  received 

a  letter  from  the  /City  of  Chicago  which  advised  them  that 

ig  the  premises  in  violation  of  the  zoning"^ 

.pi^^macLses  ^f'j;Jsfip   city,  in-ttfa-t  the  area  in  which  the  ^^-^f'^'^l^ 

premise s^ere/loca1re^i»e-re  zoned  ps  a  tv/o-  apartment  area,""'^% 

and  ordered /hem  to  desist  from  renting  and  using  the 

basement  a/artment.   The  plaintiffs  did  that  and  thereafter 

started  t^is  litigation. 

Is  admitted  that  no  direct  representation  by 

stateme^nts  were  ever  made  by  the  defendants  1p  regard 

to  tha(,^rjing  ordinances  of  the  City  of  Chicago  as  it 


related  to  these  premises,  or  that  the  basement  apartment 

had  been  legally  constructed  or  that  permits  had  been  Issued 

by  the  City  of  Chicago  for  the  construction  of  the  basement 

apartment.   The  question  therefor  presented  is  whether 

the  conduct  of  the  defendants  in  this  case  constituted 

fraudulent  misreiDresentations  which  vrould  justify  the 

rescission  of  the  contract.   In  the  case  of  Bennett  v.  Hodge, 

37^  111.  326,  at  331-  332,  the  court  restated  the  classical 

elements  of  fraud  as  follows: 

"It  is  agreed  all  of  the  following  elements  must 
be  proved  in  an  action  based  on  fraud:   (1)  The 
misrepresentation  must  be  of  a  statement  of  factj 
(2)  it  must  be  maae  for  the  purpose  of  influencing 
the  other  party  to  act;  (3)  it  must  be  untrue; 
(4)  the  party  making  the  statement  must  know  or 
believe  it  to  be  untrue;  (5)  the  person  to  whom  it 
is  made  must  believe  and  rely  on  the  statement; 
(6)  the  statement  must  be  material." 

It  has  been  hi Btorloally  true  that  the  misrepresenation, 

is  not  confined  to  a  statement  of  fact.   The  doctrine  that 

was  laid  down  in  Leonard  v.  Springer,  197  111.  532,  at  538, 

was  restated  in  Racine  Fuel  Co.  v.  Rawlins.  377  111.  375,  at 

page  3SO,  as  follows: 

"Any  conduct  capable  of  being  turned  into  a 

statement  of  fact  is  a  representation.   It  is 
sufficient  if  the  proof  shows  acts  such  as  to 
mislead  a  reasonably  cautious  and  prudent  man 
in  regard  to  existence  of  a  fact  forming  a 
basis  of  or  contributing  to  an  inducement  to 
some  change  of  position  by  him.   ( Leonard  v. 
Springer,  197  111.  532.)   Fraud  is  not  presumed 
but  must  be  proved  like  ^ny  other  fact  by  clear 
and  convincing  eviaence.*'   (Citing  cases.) 

It  is  of  course  a  well  established  rule  that  statements 

as  to  the  value  of  property  sold,  or  its  quality,  or  the 

price  the  proposed  seller  has  been  offered  for  it,  are 
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considered  to  be  matters  of  opinion  and  not  statements  of 

fact.   In  discussing  that  question  the  court  in  Leonard  v. 

Springer,  197  111.  532,  pages  536-537,  said: 

"It  is  true  that  the  general  rule  is,  that  state- 
ments as  to  the  value  of  a  business  or  of  real  or 
personal  property,  made  for  the  purpose  of  inducing 
anothei"  to  buy  or  to  invest  money,  may  be,  and 
generally  are,  treated  as  mere  expressions  of 
opinion,  and  if  so  intended  and  understood  v;ill  not 
constitute  fraud,  in  the  absence  of  any  misrepre- 
sentation of  material,  extrinsic  facts  or  con- 
cealment of  such  facts.   (14  Am.  &  Eng.  Ency.  of 
Law, -2d  ea,,-ii-l,  )   The  reason  of  t.ie  rule  is,  that 
such  statements  are  expressions  of  opinion;  but 
where  they  are  maae  with  the  intention  that  they 
shall  be  understood  as  statements  of  fact,  and  not 
as  the  expressions  of  Oj,inions,  they  will  constitute 
fraud.   (Murray  v.  Tolaan,  l62  111.  4'17. )  We  said 
in  that  case,  (p.  423,  )  quoting  from  Plclcard  v. 
ilcHarmJjsi ,  11  Mich.  68:   'It  is  only  because 
statements  of  value  can  rarely  be  supposed  to  have 
induced  a  purchase  without  negligence,  ..  that  the 
authorities  have  laid  down  the  principle  that  they 
cannot  usually  avoid  a  bargain.'" 

This  brings  us  to  the  proposition:   The  right  to  rely  upon 

representation  made  is  not  an  absolute  right,  but  one  which  r 

must  be  exercised  with  ordinary  prudence.   This  problem  was 

discussed  In  Halla  v.  Chicago  Title  &  Trust  Co . ,  4l2  111. 

39}  at  page  46,  as  follows: 

"The  general  rule  is  that  a  party  guilty  of  fraudu- 
lent representations  will  not  be  permitted  to  charge 
negligence  of  the  other  parity.   VJhere  one  makes  a 
positive  statement  to  another,  upon  which  the  other 
acts  in  confidence  of  its  truth,  and  such  statement 
Is  known  to  be  false  by  the  party  making  it,  such 
conduct  is  fraudulent  and  from  it  the  party  guilty 
of  fraud  can  take  no  benefit.   In  such  cases  the 
question  necessarily  arises  imether,  under  all  the 
circumstances^  the  party  seeking  relief  had  the 
right  to  rely  upon  the  representations  made.   In 
aeterminlng  this  question  the  representations  must 
be  viewed  in  tae  light  of  all  the  facts  of  which  the 
party  injured  had  actual  knov/ledge  and  also-  such  as 
he  might  avail  himself  of  by  the  exercise  of  ordinary 
prudence.   (Morel  v.  Ka  sal  ski,  333  HI.  4l. ) " 
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It  will  be  noted  here  that  the  court  speaks  of  one  x:ho  makes 

a  positive  statement,  and  apparently  does  not  refer  to  those 

whose  conduct  consists  of  a  representation.   In  the  case  of 

Bundesen  v,  Lewi s ,  368  111.  623,  at  page  633>  the  court 

quoted  from  Morel  v  Ma  sal  ski,  333  HI.  ^1,  as  follows: 

"'A  person  in  possession  of  his  mental  faculties 
la  not  justified  in  relying  upon  representations 
maae  when  he  has  ample  opportunity  to  ascertain 
the  truth  of  the  representations  before  he  acts» 
\iaen   he  is  offered  the  opportunity  of  knowing  the 
truth  of  tne  representations  he  is  chargeable  with 
knowledge.   If  he  does  not  avail  himself  of  tiie 
means  of  knowledge  open  to  him  he  cannot  be  heard 
to  say  he  was  c^eceived  by  tae  misrepres-entatlons. 
(Dickinson  v.  Dickinson,  305  111.  521;  Hustad  v. 
Cerny.  321  id,  35^^      It  is  only  in  cases  where 
tae  parties  do  not  have  equal  knowledge  or  means 
of  knowledge  of  the  facts  represented  that  equity 
will  afford  relief  on  the  ground  of  fraud  and 
misi'epresentation. ' " 

And  in  the  same  case  and  on  the  s^me  page  the  court  also  said: 

"Ordinarily  one  is  not  liable  for  false  representations 

respecting  a  mere  question  of  law."   The  rule  was  early 

laid  down  in  Fi_sh  v.  Cleland,  33  HI.  237,  at  page  2^^: 

"A  representation  of  what  the  law  will  or  will 
not  permit  to  be  done,  is  one  upon  which  the  party 
to  whom  it  is  mace  has  no  right  to  rely,  and  if  he 
does  so,  it  is  his  own  folly,  and  he  cannot  ask 
the  laxir  to  relieve  him  from  the  consequences.   The 
truth  or  falsehood  of  such  a  representation  can  be 
tested  by  ordinary  vigilance  and  attention.   It  is 
an  opinion  in  regard  to  tiie  law,  and  is  always 
understood  as  such.   5  Hill,  *303, " 

That  principle  was  followed  in  tiie  case  of  Morel  v.  Masalskl, 

333  111.  4l,  at  page  k7 ,      And  in  tae   case  of  Kazwell  v.  Reynolds, 

250  111,  App.  174,  where  Mr.  Justice  Wilson  rendered  the 

opinion  of  this  court,  which  involved  the  question  of  the 

knovj-ledge  of  the  existence  of  a  zoning  ordinance  and  its 

effect  upon  the  purchase  and  sale  of  vacant  property  which 
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was  intended  to  be  used  in  a  certain  nianner  by  the 
purchaser,  the  court  said  (p.  177): 

"As  a  general  rule  it  is  a  well-knovm  maxim 
that  ignorance  of  law  v/ill  not  fui'hlsh  an  excuse 
for  any  person  either  for  a  breach  or  for  an 
omission  of  duty;   Ignorantia  legis  neminem 
excusat.   Ana  this  is  as  well  established  in 
equit.y  as  in  lavr.  .Equity  recognizes,  certain 
exceptions  such  asffiduciary  relationship,  but 
the  case  at  bar  comes  within  none  of  these 
exceptions.   Story's  Ec'uity  Ju.risprudence, 
vol/l,  sec.  173. 

If  individuals  were  permitted  to  void  solemn 
obligations  because  of  ignorance  of  existing  laws 
in  force  '.at  the  time  of  tne  execution  of  said  in- 
strument, then  such  existing  laws  vrould  become 
useless  and  of  no  value.   Story's  Equity  Juris- 
pruaence  (l4th  Ed.),  vol.  1,  sec,  I73. 

The  ordinance  in  question  was  a  matter  of 
recora  in  tne  village  where  the  property  was 
located  and  was  easily  ascertainable  by  both 
plaintiff  and  defendant.   If,  as  alleged  in  the 
bill  of  complaint,  neitner  party  knew  of  that 
fact,  tnen  it  oecomes  the  duty  of  tne  purchaser 
to  -.ave  aavised  himself  as  to  whether  or  not  such 
an  ordinance  was  in  existence.   The  existence  of 
a  law  in  a  State  Is  a  matter  concerning  which 
everyone  is  supposed  to  have  knowledge.   The  only 
instance  where  a  law  may  become  a  question  of  fact 
is  v/here  it  is  a  foreign  law  and  has  to  be  proven. 
In  such  cases  the  law  may  recognize  a  mistake  of 
fact  where  a  person  is  misled  by  a  foreign  law  in 
existence  at  the  time  of  the  execution  of  the 
instrument.   The  rule  is  x\fell  stated  In  Story's 
Equity  Jurisprudence  (14  Ed.),  vol,  1,  par.  221, 
where  it  is  stated: 

•*A  like  principle  applies  to  cases  where  the 
means  of  information  are  open  to  both  parties, 
and  where  each  is  presumed  to  exercise  inis  own 
skill,  diligence,  and  judgment  in  regard  to  all 
extrinsic  circumstances.   In  such  cases  equity 
will  not  relieve.'" 

In  tne  instant  case  the  only  representation  in  regard 

to  the  value  was  that  certain  rents  wci'^e  being  collected 

on  the  first  floor  and  basement  apartm.ents.   Those  rents  were 

being  collected  at  the  time  the  representation  v/as  made  and 


continued  to  be  collected  by  the  plaintiffs  for  some 

six  or  eight  months  after  the  sale.  There  was  therefore 

nothing  false  about  that  representation.  It  is  argued 

that  the  fact  that  the  basement  apartment  was  occupied 

and  that  rent  was  being  collected  from  it  at  the  time  ,_^ 

and  during  the  period  that  the  plaintiffs  inspected  the      ,   pf, 

^  !^'^^^  ■'  /^ 
property,  was  a  representation  by  conduct  that  such  UV-^  "il^l 


occupation  was  within  the  law.  It  Is  very  doubtful  if        ^  i"^ 
such  occupancy  constitutes  a  representation  by  conduct, 
and  if  it  does  it  comes  clearly  within  two  exceptions: 
First,  it  is  not  a  representation  of  fact,  but  a 
representation  of  law;  Secondly,  it  is  the  type  of  repre- 
sentation where  both  parties  had  equal  opportunity  to 
inform  themselves  and  therefore  the  plaintiffs  were  not 
entitled  to  rely  thereon.  In  addition  thereto  there  is 
not  the  slightest  evidence  in  the  record  that  either  of 
the  defendants  had  any  knowledge  that  the  existence  of  the 

basement  apartment  was  in  violation  of  the  building  ordi- 

defendant 
nance,  and  there  was  positive  testimony  that^^ Elizabeth  Boyd 

did  not  know  that  a  permit  had  not  been  issued  to  her 
husband  for  the  construction  of  the  apartment  in  the  base- 
ment. The  evidence  of  Clarence  Wilson  in  regard  to  that 
was  merely  that  he  had  nothing  to  do  with  the  construction 
of  the  basement  apartment;  that  it  was  done  by  his  step- 
father; that  to  his  knowledge  his  stepfather  did  not  have 
a  permit.  This  certainly  lacks  the  evidence  of  clear  and 
convincing  proof  that  such  conduct  could  constitute  a 
representation  which  the  makers  knew  to  be  untrue* 
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continued  to  be  collected  by  the  plaintiffs  for  some 
six  or  eight  months  after  the  sale.  There  was  therefore 
nothing  false  about  that  representation.   It  is  argued  that 
the  fact  that  the  basement  apartment  was  occupied  and  that 
rent  was  being  collected  from  it  at  the  time  and  during  the  f,  . 

period  that  the  plaintiffs  inspected  the  property,  was  a       //^^^^^ 
rep-^esentation  by  conduct  that  such  occupation  was  v/ithin 
the  1  a.w  ftyifl.  riT>4-..  i  n  "vl  n1a4i4-Ptfi--c£fL-^thfi  PjIDing  fjrri  1  na.np.R . '  It  is 
very  doubtful  if  such  occupancy  constitutes  a  representa- 
tion by  conduct,  and  if  it  does  it  comes  clearly  within 
two  exceptions:   First,  it  is  not  a  represeatai^on  of  fact,  but 
a  representajrion  of  law;   Secondly,  it  is  the  type  of  repre- 
sentation where  both  parties  had  equal  opportunity  to  inform 
themselves  and  therefore  t,he  plaintiffs  were  not  entitled 
to  rely  thereon.   In  addition  thereto  there  is  not  the 
slightest  eviaence  in  the  record  that  either  of  the  defendants 
had  any  knoxirledge  that  the  existence  of  the  basement  apartment 
was  in  violation  of  the  .\^oning^ ordinance,  and  there '  was 
positive  testim.ony  that  defendant  Elizabeth  Boyd  did  not 
know  that  a  permit  had  not  been  issued  to  her  husband  for 
the  construction  of  the  apartment  in  the  basement.   The 
evidence  of  Clarence  Vilson  in  regard  to  that  was  merely  that 
he  had  nothing  to  do  with  the  construction  of  the  basement 
ap(&rtment;  that  it  was  done  by  his  stepfather;  that  to  his 
knowledge  his  stepfather  did  not  have  a  permit.  This  certai 
lacks  the  evidence  of  clear  and  convincing  prodf  that  such 
'conduct  could  constitute  a  representation  which  \he  maker 
knew  to  be  untrue.  \ 
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The  judgment  of  the  Circuit  court  is  reversed  and 
the  cause  is  remanded  with  directions  to  enter  judgment 
for  the  defendants  and  against  the  plaintiffs. 


REVERSED  AND  REMANDED 
WITH  DIRiCTIOKS. 

BURKE,  P.  J.,  and  FRIEND,  J.,  CONCUR. 


A 
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IRVIN  H.  WEISS  and  MARIAN  F.  WEISS, 
for  the  use  of  Federal  Life  Insura  ^<= 
Company, 


Appellees, 


V. 


>2^ 


APPEAL  FROM 
CIRCUIT  COURT, 
COOK  COUNTY 


STANDARD  INSURANCE  COMPANY  OF  NEW 
YORK, 

Appellant. 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiffs  brought  suit  on  an  insurance  policy  issued 
by  defendant,  seeking  indemnification  for  damages  alleged 
to  have  resulted  from  the  collapse  of  a  floor  in  their 
home.   Trial  by  the  court  without  a  jury  resulted  in  a 
finding  ana  Judgment  for  plaintiffs  assessing  damages  in 
the  amount  of  !$4, 469*99 ,  from  which  defendant  aj^'peals. 

The  essential  facts  disclose  that  in  April  1953 
plaintiffs  moved  into  a  new  seven-room  split-level 
residence  in  Glencoe,  Illinois.   The  lower  level,  which  Is 
of  concrete  construction  and  rests  on  the  ground,  consists 
of  a  living  room,  dining  room,  kitchen  and  den;  the  upper 
level  has  three  bedrooms,  a  bath  and  a  powder  room.   The 
house  has  radiant  heating,  the  coils  for  which  are  imbedded 
in  the  concrete  on  the  lower  level  and  carried  through  the 
ceiling  Qf  the  upper  level.   The  living  and  dining  room 
floors  are  carpeted,  the  kitchen  and  den  floors  tiled. 

The  policy  Issued  by  defendant  insured  plaintiffs 
against  direct  loss  "to  the  extent  of  the  actual  cash  value 
of  the  property  at  the  time  of  loss,  but  not  exceeding 
the  amount  which  it  would  cost  to  repair  or  replace  the 
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property  with  material  of  like  kind  and  quality  within  a  reason- 
able time  after  such  loss  .  .  ,  ";   it  furtner  provided  that 
"the  insured  shall  give  immediate  written  notice  to  tnis 
Company  of  any  loss,  protect  the  propCx-ty  from  further 
damage,"  and  that  "no  suit  or  action  on  this  policy  for 
the  recovery  of  any  claim  shall  be  sustainable  In  any 
court  of  law  or  equity  unless  all  the  requirements  of  this 
policy  shall  have  been  complied  with," 

It  appears  that  during  October  1953  plaintiffs 
noticed  that  the  northT-.'est  corner  of  the  living  room 
floor  had  pulled  away  from  the  baseboard  about  one  and 
one-half  inches;  that  the  electric  outlets  in  the  dining  room 
broke  the  plaster  and  w^re  "moving  down  in  the  wall";  that 
the  floor  kept  sinking  and  by  May  195^  had  sunk  about  eight 
Inches  in  various  portions  of  the  dining  and  living  room 
areas.   Notice  of  this  condition  was  first  given  to  defendant 
Ln   the  latter  x  part  of  Kay  195^,  when  plaintiffs  notified 
defenjant's  agent  of  the  loss.   Several  days  later  defendant's 
a(ijuster,  Edwin  J.  Busch,  came  to  inspect  the  premises. 
Irving  H.  Weiss  testified  that  Busch  told  him  that  he  was 
covered;  he  aavised  him  to  proceed  with  repair  vjork  and 
said  that  he  wanted  to  examine  the  floor  after  it  had  been 
broken.   Busch,  on  the  otner  hand,  stated  that  in  his  con- 
versation with  Weiss  he  told  him  he  was  unable  to  discover 
the  cause  of  the  floor  condition,  but  that  as  long  as  he 
Intended  to  repair  in  any  event  he  (Weiss)  should  call 
him  when,  .a  condition  was  found  to  reflect  the  cause.   Busch 
also  denied  that  he  authorized  repairs  or  told  plaintiff 
he  v/as  covered  by  insurance. 
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Durlng  the  month  of  May  plaintiff  engaged  an 
architect  to  supervise  the  repair  work  which  ctjvmenced  In  Juna 
Several  days  later  plaintiff  calleo.  Busch  to  advise  him 
that  the  work  was  being  done,  and  it  was  agreed  that  Busch 
would  come  out  with  "ian  engineer.   After  a  week  had  passed  and 
Busch  had  not  yet  come  out,  plaintiff  called  him  again  to 
advise  him  that  he  could  not  leave  the  floor  open  and 
that  the  men  were  going  to  start  potai'i'ng  concrete  It  was 
about  a  month  after  the  concrete  contractor  had  commenced 
work  by  breaking  the  concrete  that  Busch  called  and  said 
that  he  would  come  out  with  an  engineer. 

Busch' s  testimony  Is  to  the  effect  that  plaintiff 
called  him  after  the  concrete  floor  had  been  broken,  that 
he  went  out  to  the  house,  that  In  the  absence  of  Weiss  but 
with  his  wife's  permission  he  inspected  the  damaged  area, 
that  upon  digging  down  into  the  substructure  he  found  a 
large  quantity  of  v;ater,  that  the  ground  in  the  foundation 
that  had  been  used  as  a  beckf  ill  was  the  same  tis     that  used 
outside  the  foundation,  and  that  he  then  called  plaintiff 
and  arranged  to  have  an  engineer  examine  it. 

Early  in  June  195^  Busch  and  David  B.  Che skin,  a 
consulting  structui-al  engineer,  appeared  at  plaintiff's 
home  about  nine  o'clock  one  evening.   This  was  Cheskin's 
first  meeting  with  either  Busch  or  Weiss.   He  inspected  the 
premises  inside  and  out;  the  living  and  dining  room  areas  had 
then  been  almost  completely  repaired,  but  a  small  space  in  the 
entry  hall  had  been  left  untjovered.   There  Cheskin  dug  a  hole 
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about  two  feet  deep  and  twenty  Inches  In  diameter  which 
revealed  a  wet  sandy  soil.   Che skin,  who  had  been  engaged 
in  the  business  of  structural  engineering  for  many  years 
and  had  designed  building  structures  of   various  types, 
was  of  the  opinion  that  the  condition  of  the  floor  was 
caused  hy   subsidence,  a  settling  of  the  soil,  with  the  • 
floor  following  the  contour  of  the  soil.  It  was  his  opinion 
that  "the  cause  of  settlement  was  due  to  the  soil  settling 
below  the  floor."   Under  cross-examination  he  stated  that 
"as  to  whether  the  floor  could  have  collftpeed  because  not 
four  inches  thick  and  not  re-inforced  with  steel  mesh,  you  are 
using  language  that  does  not  apply  to  this  condition 
engineering-wise,  so  I  can't  answer." 

Max  Alper,  a  licensed  architect  who  had  been  called  in 
by  plaintiff,  after  stating  his  qualifications  and  experience, 
testified  that  his  Inspection  of  the  premises  in  May  195^ 
Inolcated  that  one  part  of  the  living  and  dining  room  floor 
had  collapsed  away  from  the  other  part;  that  measurements 
disclosed  a  drop  graduating  from  one  and  one-half  Inches 
at  one  point  to  six  and  three-quarter  Inches  at  another; 
that  after  the  concrete  floor  was  broken  he  examined  the 
premises  again  in  June  195^"  and  found  the  foundation  soil 
level  and  undisturbed,  and  that  there  was  no  subsidence 
in  that  area;  that  the  concrete  floor  had  not  been  built 
according  to  the  plans  which  called  for  a  four-inch  floor — 
actually,  it  was  not  more  than  two  and  one-half  inches  thick; 
and  that  although  wire  mesh  re-inforcement  was  called  for  there 
was  no  re-inforcement  at  all.  As  a  result  of  these  observa- 
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tions  he  was  of  the  opinion  that  the  direct  cause  for  the 
collapse  of  the  floors  was  that  they  "had  no  support  and 
just  dropped." 

y     On  the  question  of  damages  plaintiff  testified  that 
because  of  the  condition  of  the  floor  and  the  necessary 
repairs  he  had  the  carpeting  removed  from  the  living  and 
dining  rooms  and  relaid  after  the  repairs  were   completed, 
and  for  this  service  plaintiffs  paid  !;fll2,00;  that  the 
cement  contractor  broke  up  the  damaged  area,  tamped  the 
ground,  put  gravel  and  insulating  material  in  ana  finally 
pourea  concrete  for  replacement  flooring,  for  which  he  was  . 
paid  II85O.OO;  that  the  electrical  contractor  replaced  wiring 
and  outlets,  for  which  pXalmtiffs  paid  $3^.33;  that  the 
heating  contractor  replaced  the  heating  grids  and  aid  other 
necessary  work,  for  which  he  was  paid  $9^9»00;  that  the 
decorating  contractor  painted  the  living  and  dining  rooms 
and  the  redwood  outside  his-bill  included  other  work  as  well 
and  amounted  to  S35O.OO;  that .the  landscaper  ■  reseided  the 
lawn  and  replaced  bushes,  for  which  he  was  paid  $399 •66;  and 
that  to  the  architect  who  SGQServJ^SBed  the  work  and  rendered 
a  report  plaintiffs  paid  v?390.00,  computed  at  the  rate  of 
$15.00  per  hour.   The  driveway,  which  was  damaged  by  trucks 
in  the  course  of  the  repairing  process,  was  repaired  at  ?S« 
cost  of  $198.00. 

Witnesses  on  both  sides  testified  that  in  July  195^ 
a  meeting  was  held  in  the  office  of  Frank  L.  Erion  Company 
which  was  attended  by  Mr.  Weiss,  Max  Alper,  plaintiff's 
architect,  Edwin  Busch  of  the  Frank  L.  Erion  axS  Company, 


:■  j'U,,' 
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defendant's  aci-Juster,  a  Mr,   Couch,  an  executive  of  the 
defendant  Insurance  company,  and  David  B.  Cheskln,  defendant's 
engineer.  At  this  meeting  Weiss  submitted  his  bills  for  work 
done  to  restore  the  house  to  the  condition  called  for  in 
"She  specifications;  at  the  meeting  Couch  stated  that  the 
aefendant  company  would  have  to  rely  on  its  adjuster's 
recommendation  that  the  collapse  v/as  caused  by  subsidence, 
and  that  accordingly  it  would  have  to  deny  liability.   Upon 
this  state  of  the  record  the  trial  Judge,  who  had  painstakingly 
heard  and  examined  the  evidence  and  the  questions  of  fact  and 
the  law  presented,  found  that  under  the  terms  of  the  insurance 
policy  the  damages  recoverable  were  limited  to  the  amount  .  •■ 
necessarily  expended  in  restoring  the  premises  to  the  same 
condition  that  existed  before  the  collapse  of  the  floor,  and 
with  material  of  like  kind  and  quality.   At  the  same  time  the 
court  granted  plaintiffs*,  request  for  a  reduction  in  the  re- 
pair bills  of  1325.00  representing  certain  items  of  labor 
and  material  constituting  improvement  beyond  the  original 
condition  of  the  houae,  and  entered  Judgment  in  the  aggregate 
amount  of  $4469.99. 

It  is  first  urged  as  ground  for  reversal  that  plaintiffs 
failed  to  give  the  defendant  company  immediate  written  notice 
of  any  loss  and  to  protect  the  property  from  further  damage, 
as  required  by  the  policy.   The  trial  judge  evidently 
rejected  this  contention  for  the  reason  that  in  their 
complaint  plaintiffs  alleged  that  they  "duly  reported  said 
collapse  to  defendant  and  otherwise  performed  all  required 
of  them  to  do  with  respect  to  the  terms  of  said  policy," 
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whlle  In  answer  to  this  allegation  defendant  In  Its  amended 
answer  averred  generally  that  It  "denies  plaintiffs  duly 
performed  all  required  of  them  as  provided  by  terms  of 
policy,"  but  nowhere  in  its  answer  dla  defendant  allege 
any  facts  whatever  showing  how  plaintiffs  failed  to  perform 
any  of  the  conditions  precedent  set  forth  in  the  policy.  As 
a  result  of  this  state  of  the  pleadings,  plaintiffs  rely 
on  rule  13  (3)  of  the  Supreme  Court  (111.  Rev.  Stat.  1955» 
ch.  110,  sec.  101.13)  which  provides  that  "in  pleading  the 
performance  of  a  condition  precedent  in  a  contract,  it  is 
sufficient  to  allege  generally  that  the  party  performed  all 
the  conditions  on  his  part;  if  the  allegation  be  denied,  the 
factimustbe  alleged  In  connection  with  the  denial  showing 
wherein  there  was  a  failure  to  perform";  and  they  cite 
T^nloe  V.  American  Family  Protection,  Inc.  (Abst.),  291  111. 
App.  623  (for  a  more  informative  abstract,  see  9  N.E.2d 
728),  which  is  preclse^-y  in  point.   There  the  court,  with 
reference  to  rule  13  (3),  held  that  "if  defendant  wished  to 
rely  upon  the  defense  that  such  a  condition  had  not  been 
performed  it  would  under  Rule  13  be  required  to  deny  It 
by  answer  and  allege  facts  showing  wherein  there  was  a 
failure  to  perform.   Defendant's  general  denial  was  not  in 
accordance  with  requirements  of  Rule  13  and  did  not  raise 
an  issue  on  plaintiff's  performance  of  the  conditions 
precedent."   This,  the  court  held,  "would  leave  plaintiff's 
general  allegation  of  performance  of  conditions  untraversed 
and  should  stand  as  admitted  by  defendant,"  McCuan  v.  Claro 
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(Abst.),  319  111.  App,  520  (for  a  more  Informative  abstract 
see  ii-9  N.E.2d  321),  Is  to  the  same  effect.   The  trial  Judge 
furt-ier  held  that  in  any  event  there  was  sufficient  evidence 
in  the  record  to  sustain  the  finding  that  plaintiffs  had 
performed  all  conditions  precedent  on  their  part.   The 
record  discloses  that  the  sinking  of  the  floor  was  very 
gradual,  progressing  from  one  ana  one-half  inches  in 
October  1953  to  eight  inches  in  May  195^.   It  could  not  have 
been  anticipated  in  October  1953  that  the  floor,  would 
eventually  sink  to  the  extent  of  eight  Inches  and  that  an 
entirely  new  concrete  floor  would  have  to  be  installed, 
and  plaintiffs  argue  that  the  need  to  replace  the  concrete 
floor  first  came  to  their  knowledge  in  May  of  195^>  and 
that  then,  for  the  first  time,  there  arose  a  possible  claim 
for  damages  under  the  terms  of  the  policy.   They  rely  on  Star 
Transfer  Co.  v.  Underwriters  at  Lloyds,  323  111.  App.  90, 
a  case  also  cited  by  defendant,  wherein  the  court  said 
that  "the  applicable  rule  to  be  deduced  from  the  authorities 
is  that  notice  is  not  required  until  such  facta  have 
developed  as  would  suggest  to  a  person  of  ordinary  and 
reasonable  prudence  that  liability  might  arise;  and  the 
requirement  is  met  by  giving  notice  within  a  reasonable 
time  after  the  injury  presents  aspects  of  a  possible 
claim  for  damages,"   citing  cases  from  several  other 
Jurisdictions,   Moreover,  defendant  was  not  prejudiced 
by  the  alleged  delay  in  giving  notice  because,  as  the 
trial  Judge  found,  the  sinking  was  progressive,  the  same  work 
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was  required  the  first  day  of  the  sinking  as  the  last, 

there  was  no  prejudice  by  any  delay,  and  therefore  the 

notice  given  was  timely.   In  Simmon  v.  Iowa  Mutual  Casualty  Co, ^ 

3  111. 2d  318,  the  court  stated:   "We  are  in  agreement 

with  the  contention  that  lack  of  prejudice  may  be  a  factor 

In  determining  the  question  of  whether  a  reasonable  notice 

was  given  in  a  particular  case  yet  it  is  not  a  condition 

which  will  dispense  with  the  requirement,"   It  was  there 

held  that  where  the  trial  court  found  that  notice  was  given 

within  a  reasonable  time,  the  Supreme  Court,  is  v/ithout 

power  on  review  to  set  aside  such  factual  finding  if  it  is 

not  against  tue  manifest  v;eight  of  the  evidence.   In  Higglns 

V.  Midland  Casualty  Co.,  281  111.  431,  where  more  than  a 

year  had  elapsed  before  notice  was  given,  the  court  decided 

it  was  a  ques;|iion  for  the  jury  as  to  whether  notice  was 

given  in  a  reasonable  time,  talcing  into  consideration  all 

the  facts  and  circumstances  shown  by  the  evidence. 

Vv'e  have  already  set  forth  the  conflicting  evidence 
as  to  the  cause  of  the  damage.   Plaintiffs  take  the 
position  and  aaduce  evidence  that  the  damage  resulted  from 
Improper  construction  and  insufricient  support.   Defendant, 
on  the  other  hand,  relies  on  the  testimony  of  Cheskln 
that  it  was  caused  by"  vSubsldence  which  is  the  exclusionary 
proviso  of  collapse  in  the  policy.  The  trial  judge  was 
in  a  better  position  than  are  we:  to  determine  the  facts 
and  found  that,  notwithstanding  the  conflict  in  the 
testimony,  the  collapse  was  due  to  improper  construction 
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and  insufficient  support  rataer  than  subsidence,  and  upon 
examination  of  the  record  we  think  this  finding  is  supported 
by  the  evidence. 

The  remaining  question  relates  to  the  damage. 
Defendant  argues  that  proof  of  the  extent  of  loss  and 
damage  vms  not  substantiated  by  competent  evidence*)  and 
that  the  extent  of  recovery  should  be  "the  actual  cash 
value  of  the  property  at  the  time  of  XK8  loss,  but  not 
exceeding  tne  amount  which  it  would  cost  to  repair 
or  replace  the  property  with  material  of  like  kind  and 
quality  within  a  reasonable  time  after  such  loss . "   In 
making  proof  of  damage,  plaintiffs'  witness  Alper,  the 
architect  who  supervised  the  repair  work,  testified  that 
all  the  repairs  were  necessary  and  proper  to  correct  the 
damaged  condition,  and  the  Introduction  of  the  receipted 
checks  in  support  thereof  constituted  prima  facie  proof  that 
the  charges  were  fair  and  reasonable.   Defendant  offered  no 
evidence  whatever  to  disprove  that  the  work  was  necessary 
and  proper,  or  that  the  charges  were  fair  and  reasonable. 
In  Sltnick  v.  Glazer,,  11  111.  App,  2d  k62,    the  court  con- 
sidered the  competency  of  receipted  bills  and  canceled 
checks  therefor  offered  as  proof  that  tne  charges  were 
fair  and  reasonable  and  stated  that  "the  rule  is  that 
where  a  receipted  bill  is  introduced  It  is  sufficient  prima 
facie  proof  that  the  charges  were  fair  and  reasonable," 
citing  various  Illinois  decisions.   Defendant's  argument 
that  the  repairs  comprising  the  amount  of  the  Judgment  go 
beyond  the  terms  of  the  policy  In  that  they  Improve  or 
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enhance  the  value  of  the  premises  beyond  Its  original 
condition  is  without  merit.   As  heretofore  stated,  the  trial 
court  was  extremely  cautious  in  examining  the  items  of 
repair  and  replacement  which  might  conceivably  be  con- 
strued to  constitute  an  improvement  or  enhancement  rather 
than  a  necessary  repair  or  replacement,  and  to  eliminate 
those  items  of  repair  wiiich  mignt  not  be  directly  related 
to  restoring  the  property  to  its  original  condition.   Bills 
covering  the  repair  of  the  outsiae  sidewalk  and  certain 
landscaping  were  eliminated  at  plaintiffs'  suggestion* 

We  find  no  convincing  reason  for  reversal,  and 
accordingly  the  Judgment  of  the  Circuit  Court  is  affirmed* 

JUDGMENT  AFFIRMED. 
BURKH,  P.  J.,  AND  BRYANT,  J.,  CONCUR. 
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CHESTER  BURRIS,  ) 

Plaintiff -lpp« lite,    j    Appeal  from  the 

T.  I     County  Court, 

COMIVJERCIAL  CREDIT  CORPORATION,  )       Winnebago  County 

an  Illinois  corporation,  )   .   . 

*  Defendant -Appellant.   ) 

PES  CURIAM: 

On  Septeaber  22,  1955  the  plaintiff,  Chester  Burris, 
purehased  a  new  autoaotiie  for  ^2ddl.56.  He  paid  the  auto  dealer 
|300  in  ca»h  and  traded  in  an  old  ear  for  ^35.  Insurance  preniuae 
and  eaergency  benefits  amounted  to  .^259  and  finance  charges  were 
^5d.44.   Plaintiff  executed  a  conditional  sale  contract  and  agreed 
to  pay  the  balance  aaounting  to  I2664  in  36  aoathly  iastalxents  of 
%1U   each,  befinning  on  Novaaber  3,  1955*  The  dealer  transfez^red  the 
contract  to  the  defendant,  CoB;«ereial  Credit  Corporation..  Shortly 
after  the  first  instalaent  was  paid,  defendant  repossessed  the  auto- 
■obile.  In  hit  eoaplaiat  filed  on  April  9,  1956,  plaintiff  alleged 
the  abore  facts  and  prayed  for  judgment  against  defendant  in  the  amount: 
of  |1009>  Defendant  answered:  that  the  oonditiona.1  sale  contract 
proTided  in  paz*t:  '^If  Purchaser  defaults  on  any  obligation  under  this 
contract,  or,  if  holder  should  deem  itself  or  said  car  insecure,  the 
full  balance  shall,  wi.thout  notice,  at  the  option  of  the  holder,  become 
due  forthwith,  together  with  attorneys'  fees  of  Fifteen  Per  cent  (15/6) 
of  the  unpaid  ^alnnoe  If  this  contract  is  placed  with  an  attorney.  *  * 
and  holder  any,  without  botioa  or  deaand,  for  perfomanee  or  legal 
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•alor,   Df  it    and  retain. all  payments  as  compensatlor.  for  t.^e  a?* 
e.  -car  while  in  Purchaser's  possession.    ♦  »  «  Th«  car  naay  b*   sOi-.l 
or  without  notice  at  prlYate  or   public  sale   (at   which  the  hcl    - 
f  ntay  ^e  the  purchaser)  ,  with  or  without  haring  the  car  st   ♦  ' 
... .   proceed?,   less  all  expenses,    shall  be  credited  or.  the  am^ 
"■"^■.nder;    Fxirchaser  shall  pay  any  ren^iining  "balance  forthwi.      ^^    . 
'   lamages  for  the  breach  of  this  contract,   and   shall   receive  a 
.us",    that    on  Noveroter  9,    1955,   defendant  learned  that   the    v* 
eln^  usea  and  had  been  used  by  plaintiff's  brother      ^-^  •    ^ 
tner  persons  in  the   robbery  or  attempted  rcbfcery  o:    . 
.    ' -,  p,  rWord,  and  the  aXitomobile  was   impounded  by  tr-c   ... 
..    -^..    -'-y;    that  defendant   had  good  reason  to  feel,   and    >^ 
faith   feel,   insecure,   and  on  account   thereof,   reposaes'-*-   *— - 
-  e  and  declared  the  full  purchase  price  due  and  payable  ,    -. 
lant   sold  the  sar  and  credited  the  net  return  thereof  amo-. . 
*  on  tne  total  due  defendant,   leaving  a  deficiency  due  def^niar,; 
ring  to  $679. 43o      In  its  count ercl aim  defendant  alleges:      zha*.    -    - 
,^ur.-has«  price  for  the   car  was  IJ599,    which  price  had   De«r   re 
..;:  to  $2590  as  of -NoTember    7     1955;    that  on  No^efflbtJr    >    : 
^-jod   reason  to  feel,    and  did-  m  good  faith  feel,   in-secu.-*-'  _. 
sussed  the   car;    that  after   sucJ    rspcssessiori  defendant   sold  t  . 
■  ^ivate   sale  for  $1723   and  aft-er  payment  of  the  costs  cf  sale 
■ffSf  $1574  was  credited  on  the  balance  ot  the  purchase  pric*? ,    lea.... 
:ien:y  due  defendant  of  $679.4?     together  with  lawful   Interest   rhf-r 
lo  answer   or  reply  was   filed  by  plaintilf  to  the   count ere la ire. 

Appellant   contends  that  by  the  failure  to  answer  it 6 
:lalm  plaintiff  adaitted  all  the  material  averments  thereof,      ^e  think 
Ihat  no  advantage  can  be  taker,  in  this   court  of  plaintiff's  f«i:  .:- 
.lability  for  the  deficiency  claimed   order  the  counterclaim,   f  u 
[clicwing  reasons:      (1)   defendant  proceeded  to  trial  without   dt^m&nci:)^    . 
tnswer  to  its  counterclaim 'and  thereby  waived  the  answer;    (2)    the  p&r*    - 
the  case  on  the  merits  as  thougt   the  issues  had   been  properly 


-LI    fa.r  as   it   pertains  to   the  Judtttent   cf  •  '      -  - 

:^r   new   irial,    th«   order  denying  new  trial,   Qi  .    ...-. 

1:1  order  tc   •soertain   Ik   whose  favor   tae  judgaent  was 

-oveci   fr>r  a  new  trial,    ani  from  what   the  apfeal  was  taKf^' 

-sary  for  this   court   to  exatL^.ie    tne  record.      K;:crdi:i6    .. 

»3'»   was   tried  before  the   coart    without  a   Jury,   the   court   :.-  . 

/£  '^r.  the   coEpifeint   dind    counter.!  aim  in  favcr  of  the  plaintiff   o., 

•e>i   j'udgcDervt   against  defendant    Tor   ^10C9.      Defendant    a  a^.i.r    : 

'rial   was   denied.      Defendant   ap;eo*ed   fro«  the   judgn^ent    -    '--- 

St.  it   and   from  the  dlSBleaal   of   its  count erclaia.      Appt..> 

ion  is  that  the  eTiderce  definitely   shows  that  defendant  i.. 

'''«t*,h  and  had  r€a8cnab}e   ar.d   prolatle   cau3*  f  >r  f«(;lirv    ■ 

..:    :ar  and   icdebtedcess  and  that   the  respossesdion  and    ....      . 

^Tr      Although   appellee   fil*»:*   ■'■-    '■^;<^r'   ".n  tn,is  appeal      ^  - -■   •-«-'-   * 

■■  ■-;"'   of  on  ite  merit e« 

:.aincirf  testified  N'-vemser   7,    19^:   he   . 

-.    .    ,   or  thre*   weeke   ''nar-r,-.  contributing  tJ  dr. 

-.T.&if.el    ir    Jail   two  or   iZirtt   «--:.' s  thereafter  uritll    tht 

seed.      He  asxed  his  mother    t-    a^ne  the   Mo/enber  paymer . 

rother  told  him  that   she   ntd  to  r.tfk.e  his  nephew,   Hcbert   Hi 

isa^o  to  a  heart   spe.cialist ,    a.    plaintiff  gave  her  the  .« - 

He  never  gav^  his   brother,   MerJie  Burris^    peraissl . 

■:i-td  nevtr  let   hire  ride   in   It   because  they   aidn/t  get  along 

re  after  November  7  his  mother  told  plaintiff  that   his  br:r".rr   -. 

ew  had  used   the    car,      '^'hen  plaintiff  got  out   cf  jail,    '.tt' 

is   caTo      He  offered  them  ano'ner    paymdnt   but   they 

aid  ^et   the   car  back  wab  by   paying   the  balance   in  1"    . 

Mrs,;   Vi.-^2et    Burrle  ,    ;:i.a  ..  .:if  f '  s  acLher,    teit- 

.i  key   to  t!"*    :ar    ':<..  «©  days  ^efore  Nov^-c^  - 

•  :•   son  that  uz   one  wo  aid  dr^fe  the  car  unless 

\ 


. '-   f  !.£..,    ^i    .".iff    in   tr.e  morriiaj^  oi    x.ne  aay  sne  had  an  appciir-ment   i. 
clinic   in  Chicago,    she  gave  the   car  keys  to  the  Richardson   boy   to 
tne   car   filled  with  gas.      She  next   saw  Richardson  two   or   tarr- 

rr.      Th**   car  had  been  picked  up  by  the  police.     Mrs.    Burr  is  haa   r.-.- 
riter  drive   the   car  hoaie  froa  the  police   station.     She  had  Just   broa£-> 
car.  hoxe  when  defendant   came  after  the   car.      They  said  they  would 

e   to  have  the  entire  balance  on  the   car  and  if  she  didn't  give  t.  he 
to  them  they  would   send  the  sheriff  after  it.      They   proais«;i   to  ret. 
car  when  her   son  got   out   of  jail.      Plaintiff  bad  used   the   car  to  dr. 

K  and  forth  to  work.      He  wouldn't  let   his  brother.  Merle,    r;.d«  ti.t 


ka: 


The  conditional   sale  contract  was  admitted  in  eviderice.      The 
terms   of  purchase  as  alleged  by  plaintiff  appear  on  the   face  of  the    rcr- 
tracts     The  matters  alleged  by  defendant  appear  in  fine  print  on  the 
reverse  side  of  the  contract.     The  back  of  the  contract  also   snows  the 
terms  of  the  dealer's  assignment  and  nuaierous  other  provision^,    .';    ; 
that  when  assigned  the  contract  is  free  from  any  claim  whatever  which  t^e 
purchaser  may  have  against  the  seller,   that  the  purchaser  authorizes 
confession  of  Judgment   against  him  anywhere  in  the  United  States  exiept 
Ir.diana  and  New  Mexico;   that  purchaser  waives  all  right  of  appeal,   all 
right   of  valuation,   appraisement  and  exemption  laws,    now  in  force  or  tier*,- 
iilLtfr  passed,    including  stay  of  execution,    appraisement,    condemnation, 
etCni   and  that  the  car  la  accepted  without  any  express  or  implied 
warrantifcs,    etc,    unless  expressly  set  forth  in  the   contract. 

For  the  defendant,    Patrolman  Walter  Smith  testified  that   aboL'. 
?:QC   A,   M, .    on  November  d,   he  and  Officer  John  Cunningham  cha=ed   the  car 
Involved  in  this  suit  for  about  two  miles  out  of  Rockford  and  when  they 
tetopped  the  car  they  found   it  occupied  by  Merle  Burris.      On  the  frr.at 

I    boarc  they   fouxul  a  notary  seal,   a   ball  peen  hammer,   three   pairs  ^f 
jloves,  two  pistols  ahd  some  change   ir   the  front  ashcan. 

Edward  Doanelly  testified:      that  he  was  the  manager      f 
^fendant's  Rockfopd  pffice;  that  on  November  13  or  U  he  went   to  the 
^llce  department  and  found  Mrt.   Burris  and  her  daugliter  there 


mc    ;a.r  \z    av-    :i    i;r:^    i**-'-   '--"^    •'".    '^•"*'-    ' 
iiae  tc    zepo6BeSb  tbe   car   o;'.  the   Sttoie  dc 
a   o22   caliber  pi&*vOl   tau   Deen  found 
.     ,ar  was   "in  Jeopariy"        '      "  '^"O   reposac^a..      .^^ 
f  any  irlirlnal  rec.r-      :    '.rie  plaintiff-,    after  at. 
.:   was   sold   by   the  auto  dealer  at.  privt'^- 
l^lb^e  arid   a  :■'   '    :      •      ••   '* '■    .'■"' 

^re    ir^    '.:  er^ro,: '.  ^r    a.'."*f.t-.-       '  "  "    '  .\  v  .r  j;  . -5 1     .1,, 
r'-t^r'lv^  «uliu»  wianders      ---    --^ed   tnat    le    . 
.K.i-cr'v   r.iir-urdaon   on  a  street    in  Rockford  abo-- 

"ichardsori  then  aimlttpi  t.'iat   he  and  Merl-r    . 
jTglarlie  a  f>rage ,  -tt^t   officers  drove   out    . 
•*    -  :  ed  and  brought   mx  acd  the  car  ba'    ' 
i    a:i  1  Ui.uordsoR  xale    stat'jments  tc   the  pel.*.. 

•-■•:•■•'  ■'•  •■ -:  lant 's  attorr.<^v 

« 
.«>:•;:.-  .-3  ..c    t-  "    •"^.     but  a. 

-    v.ic   luo  w«.     .    - :.  I  endar.t '  6   counsc-  ^.^    .•■;- 
zanders   concerning  the  substance  cf   the  stat 
"■    appears  th°^    •''--    '^tateoier.ts  show  that  M^- ' 
■.  ueer.  ualn^  ..'    '"'"''■   '"he  last   iconth 

d  that   "the  us'^    -  .r  by  Merle  Bur 

brother,    Che:-  "^     Referring  t. 

-llaut   state£    a  ..^-ited  fact  that    .. 

-.,*nti  the  car  for   >,    - .    -    norith  vlth  the    -      -■-    • 

.    ese  eeca.  _._  .  _  da  .-&--  _• 

irftiS   with   the    :c  'i?^ 


. ,  •  -    la  e  e  c  u:- 
'fs  that  D*tectiYtt  Zanders  said  that  the  ' 
.    r   car   "pc s si bly"  for  the  last  month  or   lo  aric 
attorney  led  the  detectiTt  to   answer  afflraati. t 
'hese  statements  show  that   the  use   of  tne   ^^ 
"h   :on3ent  of  Chester  Burrls?"     Cti  cross  examination   1*.    arpear:    ' 
■  \ ■■■■   liaiM  Merle   Barris  was  arrested  the  cfficers  thought  th^ 
olbiy   stolen  and  that  their  inquiry  was  prompted  by 
-I '.her  than  a  desirt  to  determine   «Ciether  the  owner  kne* 
was   seir.g  asea  by   burglars   and  consented  to  such  use.. 

The  Supreme  Court  has  said  that  the  discretion  gi-/-- 
-r   an  insecurity  clause  is  not  an  arbitrary  one,    but  the  mcrtgagee 
*    exercise  his  Judgment   in  good  faith,   and  he  must  have  such  grtur  '? 
feeling  hiaself  insecrure  as  amount   to  probable  cause.      Hogaii.    .. 
Ill«   /fv9,  455.      The  mere  fast   that   the  mortgagee  declares  that   be 
Is  himself  unsafe  and  insecure  is  not  concluslTe.     When  that  c. 
ut   In  Issje  and  it  appears  from  the  proofs  that  the  mortgage*-   ' 
probable  cause  or  reasonable  groi:r.ds  to  feel  himself  unsafe  and    i 
the  taking  must    be  held  to  be  unlawful.,     Roy  t„   Goings,    96  111 

In  our  opinion  the   eviderce  shows  that   plaintiff  was  i- 
ing  the  latter  part  of  October  and  the  first   part  of  Noveir.ber, 
.ffense  which  was  subsequently  dismissed;    that    •. . 
J  before  November  7  he  gave  the  car   keys  to  his  motner   so   that    s.^e 
iche   car  to  take  a  nephew  to  a  clinic   in  Chicago,    that  early  c; 
^ntiff 's  brother  and  nephew  were   i;;/olved   in  burglariiing   i 
.lockfcrd  and  used  the  autoaoblife   to  travel  to  and  from  the  bur,' 
the  car  was  returned  to  plaintiff's  awther  not   lat*r  rhan   Nc-vemVer 
|13  or  14;    and  that   defendant  lamediateiy  repossessed  tht    ;ar„      ";->••• 
::ence   irv  the  record  that  plaintiff  was   in  default  under 
tlrae  the  car  wais  repossessed,    anj  no  competent  eviderce  th 
-now  that   plaintiff  knew  chat  hie  brother  or  the  nephew  were  :^riv in,: 
car     jr  that  he,  consented  to   their  use  of   the   car, 
rented  to  their  use  of  the   car  for  transport  at  i  an  to  and  froo  th- 


planes     or  that  pikintlff  was  guiliy  of  ar:..-  d-i  shone  it  > 

Mt\h  thie  automobile.      Ar.y  basis  for  defendant's  le«A 
ecuriiy   arising  from  the  ose  of  the   car  by  plaintiff '&   br:-ne.- 
hew  was  terminated  when   they  were   lAcarc^rated  for  the  b-irglar;  - 

Defendant  does  not  clala  any  feeling  of  insecur 
intiff's  aother  had  possession  of  the  car,  but  CDntends   Laat,   :.:^ 

--f  InsBCurity  was  enhanced  by  her  statement    at  the   police 
.1   she   had  to  have  the  car  because  they  were  going  to  In'^Jiana  '-    - 

The   contract  contains  no  provlsioo  prohibiting  Use   . 
•:ne   state  of  Illinois.      Tt   cannot  be  said  as  a  matter  of   i«iw  ■- 
pcrary  use   of  the  car  In  another   state  had  the  necessary  i 
defeating  defendant's  lien  or  of   linpairlng  its  secarlty.      Co. 

191  S..C.   440,'  4  SE  2d  801,  1^5  ALR  306-,   311.     At  the  tuue  or 
reposseseion  the  car  had  been  returnel  to  the   custody  of  plalrtLf. 
after   she   had  paid  the  towing  charge   aid  after  defendant  had  a^c-* 
euiber  payment  from  her,     V/e  agree  with   the  trial  court  that   de: 
I  Chen  had  r.o  probable  or  reasonable   cause  for  feeling  insecure  a- ' 
=.   repc5Sf  =  3ion  under  these  circumstances  was  unlawful.      Sin:-   •. 
I  repossession  of  the  car  was  unlawful     defendant  was  not   enti.-'e  : 
^gttent   for  deficiency  under  its  counterclaliBt, 

This  cause  having  be*n  heard  by  the   court  wi*      , 
..liings  of  the  trial   court   on  questicK^s  of   fact   are  enti'-le  > 
.^ht  as  i,   Jury's  verdict,,   and  in  reviewing  .the  Judgayt 
^rt   5  detarmlnatlon  of  questions  of   fact  are  corcerned,    we    . 
lied  by  the  same  principles  as  would  be  applied  had  there  ':- 
diet.      It  was  the  trial  court's  function  to  observe  the  wi'^re. 
Ju:t  anl  demeanor  while  testifying,  to  determine  their  credit 
interests  and  motives,   if  any,   to  weigh  the  evidence,  and 
■^  prepcr.oerarice  thereof-     V/here  t,ne  trial  court  has  hear 
;   observed  the  witnesses,  we  are  not   at  liberty 
.ess  we  can  say  that  such  judgmei  *       -  aanife 
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CITY  National  bank  of 

KANK^KSS,   Kankiikes,   Illinois, 
Adffiiniatrdtor  of  The  list  ate 
of  ROBERT   EUGENS   SISShILLON, 


Plair;t  i  f  f  -  <--p  oelle  e , 


vs^ 


CITY  OF  KrtNKAe;S, 


Defendant- Appellant • 


Appeal  from  the 
Circuit   Court  of 
Kankakso  County. 
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This  is  an  action  for  tho  alleged  wrongful  death 
of  Robert  Eugene  Bissaillon,  deceased.  At  the  time  of  his 
deatli,  Robert  waa  six  years  of  age.  Robert  was  drowied  on 
January  31,  1956  when  he  fell  through  ice  covering  a  water 
filled  quarry  located  in  a  residential  section  of  the 
defendant.  City  of  Kankakee.  The  premises  whereon  the  <:|uarry 
was  'ocated  was  owned  by  the  City  of  Kankakee,  Plaintiff, 
City  National  Bank  of  Kankakee,  as  administrator,  filed  its 
complaint  for  wrongful  death  in  t^^o  countB. 

i'3'e  deeai  it  unnecessary  to  reiterate  the  charges 
of  the  complaint  and  the  denials  of  the  answer  since  a  close 
examination  of  the  evidence  will  be  reqiiired.  Suffice  to 
say  that  count  one  prayed  daaages  on  a  theory  of  "attractive 
nuisance**  and  count  two  alleged  that  the  defendant  knowingly 
maintained  an  extra  hazardous  and  dangerous  condition  by 
means  of  an  exposed,  unguarded  quarry,  wherein  trash  and 
debris  was  dumped,  and  that  the  defendant  knew  that  small 
children  customarily  played  on  the  property  and  could 
reasonably  have  anticipated  that  the  children  would  be 
injured. 

A  trial  by  juiry  resulted  in  a  verdict  for  the 
plaintiff  in  the  amount  of  three  thousand  dollars  and  from 
the  judgment  entered  upon  the  verdict,  this  appeal  is 
taken. 

Defendant  contends  that  the  trial  court  erj'ed  in 
giving  one  of  the  plaintiff's  instructions  and  in  refusing 
to  give  three  instructions  tendered  by  the  defendant.  The 
pixjpriety  of  the  court's  ruling  on  the  instructions  \d.ll 
be  considered  after  a  consideration  of  the  svidencs. 
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It  is  also  alleged  that  pl.dntiffs  failed  to  make 
a  prinsii  facia  case  as  a  matter  of  law  and  that  it  -t^as  the 
court's  dxity  to  direct  a  verdict   against  the  plaintiff.     This 
court  then,   is  not  obliged  to  weigh  the  evidence,   but    rather 
to  detssrmine  if  there  is  any  erldence  with  its  intendaents 
most  favorable  to  the  plaintiff  tending  to  support  the 
plaintiff's  cause  of  action. 

Defendant  takes  the  position  that  there  is  no 
evidence  to  establish  an  attractive  nuisance  and  unless  an 
attractive  nuisance  be  present  on  the  premises,  there  was 
no  duty  of  the  defendant  except  to  refrain  frosE  wilfully 
and  wantonly  injuring  the  plaintiff's  intestate.     Defendant 
contends  that  a  cadal,  a  pond,  or  other  body  of  water  is 
not,   of  itself  an  attractive  nuisance,   and  the  authorities 
as  well  as  r^ractical  consideration,  would  dictate  such  a 
result.     Were  it  otherwise,   an  owner  of  land  upon  which 
was  located  a  streara,   canal,   or  pond  would  become  the  in- 
sur*sr  of  children  playing  in  these  bodies  of  water  vd.th 
or  vd.thout  permission.     M3,ndeman  v.  Sanitary  District  of 
Chicago.   317  111.  539;  P^^ers  v.   Pierre.   336  111.   App.   134. 
The  very  rule  howaver  is  pregnant  with  the  conclusion  that 
a  stream,   canal,  or  pond  together  with  some  other  attractive 
agency  sight  well   constitute  an  attractive  nuisance  and  the 
cases  again  support  this  reasoning.     Gust a|f son  v.  Cf;tij^q^»n^^^ 
S,alss   Agc^nc?.   414  111.   2351   Mel'lahon  v.   Citv  of  Pa  kin.   154 
111.   141. 
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Let  U8  exaaiine  the  evldenca  to  see  if  this  ca.o« 
falls  within  the  conflnss  of  the  principles  of  attractive 
nuisancd. 

The  avlddnee  favorable  to  plaintiff  and  fcb« 
adfflissions  in  th«  pleadings  established  that  the  defendant 
was  the  oi^mer  of  premises  whsreon  ther«  was  an  ab^aidoned 
quarry  which  had  been  filled  by  the  defendant  by  dumping 
trash  therein.     A  natural  streajs  was  diverted  through  the 
preiRises   ind  a  pond  of  a  depth  of  approximately  eight  feet 
was  created  on  the  premises »     This  pond  was  In  a  thickly 
populated  residential  iurea  in  the  City  of  Kankakee,      Ifear 
the  premises   "as  the  g;rade  school  which  the  decedent  was 
attending  at  the  time  he  ^as  dro'-med.     The  quarry  *ras 
estimated  to  be  from  70  to  150  feet  './ide  and  600  feet   long 
from  Entrance  Avenue  on  the  east  to  Fifth  Street  on  the 
west.     On  the  north  of  the  quarry  there  was  an  alley  or 
unpaved  street  which  extended  between  Sntr&nce   Avenue  and 
Fifth  Street.     It  was  about  twelve  feet  wide  and  100  faet 
from  the  quc^rry.     This  alley  was  regularly  used  by  the 
neighborhood  as  a  rear  entrance  to  their  homes.     From  the 
edge  of  the  water  on  the  north  aide  of  the  quarry,  there 
was  a  gradual  slope  of  approximately  50  feet  to  the  top  of 
the  bank*     On  the  east   side  of  the  quarry  there  was  a  fence 
along  Entrance   Avenue.     There  was  also  a  fence  along  Fifth 
Street  on  the  west.     On  both  the  east  and  west  sides  of 
the  quarry,   there  was  an  opening  in  the  fence  to  ullow 
access  to  the  alley  or  roadway  along  the  north  side  of 
the  quarry.     On  the  north  and  south  sides  of  the  quarry, 
there  was  no  fence.     The  evidence  indicates  that  the 
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quarry  was  visible  on  the    lorth  from  the  alley  or  roadway 
and  on  the  soiith  from  Stone  Streets     Children  used  the  alley 
on  the  north  of  tha  quarry  daily  in  going  to  a.nd  from  the 

grade  school.     They  were  also  kncns-a  to  play  around  the 
quarry  and  the  decedent,   ivith  other  children,  v/as  said  to 
have  pliyed  on  ths  ice  of  the  quarry  the  d aytefore  his 
death. 

The  quarry  was  used  ^s  a  city  damp  prior  to  1%6 
aad  since  that  tise  iadiviauals  have  continued  to  use  the 
quarry  as  a  dumping  ground.     All  mam»er  of  items  were 
dujsped  in  the  quariry  by  the  people  in  the  yrea  as  wall  as 
the  trucks  eollecting  trash  in  the  defendant   city.     There 
was  testimony  that  barrels,   cans,  bottles,  tubs,  wood, 
sticks,   Christmas  trees,  and  a  myriad  of  other  items  could 
be  found  around  and  in  the  qa.^rry« 

On  the  date  of  the  occurrence,  the  weather  was 
cold  and  the  quarry  was  fro sen.     There  was  some   snow  on 
the  ground  and  on  the  ice  covering  the  water.     Plaintiff's 
intestate  left  his  home,  approximately  two  and  one-half 
blocks  from  the  schooij,,   at   iiU5  A.M.     It  was  cold  and  snowy. 
Robert  called  for  his  firiend  Gary  Kinjr,  who  lived  i^oross 
the  street   and  together  they  started  to  school.     Gary  was 
eight   years  old  At  the  tliae*     The  boys  walked  up  Sntranc® 
Avenue  to  ths5  alley  and  turned  west  down  the  .sslley  by  the 
quarry.     Robert  sug rested  that   he  and  Gary  go  down  to  the 
quarry. and  go  on  the  ice,   but  Oary  refused,   and  Robert 
went  down  .^lone   lind  walked  onto  the  ice.     The  evidence  was 
to  the  effect  that  Robert   used  a  little  path  on  tho   bank 
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to  approach  the  sdge  of  the  quarry,      ifear  whare  h©  slipped 
and  fsll  into  the  vfater,  th@re  was  a  can  and  ^orae  rocks, 
but  it  doss  not  ikpTp@.^r  that  he  went  oa  the  ics  to  retriav® 
these  obJ3Ct!59     Gary  triad  to  save  Robert   but   he  was  unable 
to  readh  him  and  he  went  to  school  and  rsportecl  wh-it  had 
happened ♦     The  fir®  dopartisent  was  susnmoned  and  they  were 
successful  in  locating  the  body  aboxit  three  and  one-half 
hours  after  tha  drowning.     Tho  firemen  worked  from  boats 
and  brok<3  the  ice  in  order  to  proba  for  the  body,     Many 
objects  were  pulled  frora  the  watar  by  th©  firemen  while 
probing  and  the  evidence  indicated  that  objects  could   be 
S9«n  through  the  Icaj   :snd  that  cerbiin  objects  \mre  fro^an 
into  the  ic«*     Robert  had  haen  warned  about  going  near  the 
quariy  and  his  father  had  spanked  him  when  oa  another  occasion 
he  caBte  home  with  »  v^ret  pant  leg.     The  child's  mother  test- 
ified that  she  had  instjpucted  him  not  to  go  to  school  through 
the  quarry    md  told  hlia  to  stay  on  the  strest* 

In  the  view  w©  take  of  the   ovidance,  v/e  are   called 
upon  to  det-rzTjiins  whether  iin  improteeted  duxaping  ground, 
located  in  a  highly  populous   area  wherein  thars  is  a.  sizable 
body  of  water,   can  be  an  attractive  nuisance,     w'e  bellave 
that   such  a  plac^^  could  constitute  an  attractive  nulsjinc© 
if  such  was  the  conclusion  of  the   jury. 

The  Supreme  Court  in  the  cas®  of  Oust r^f  son  \» 
Oongmaer^.  3alg;s,  ,A^i;»npjy   4-14  111.   235,  pa.Bs<sid  upon  a  factual 
situiition  almost  identical  with  th©   cfise  at  bar.      At  page 
249,  the  court  in  discussing  the  facts  of  the  Gustafson 
c&se  stated,    "%'ith  reference  to  the  evidence  in  support  of 
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these  allogcitions  there  is  t^sKfcinony  th.rt  tiie-  anguard.i?d 
a:ccuT3uirtt;i^>u  of  \.<fdit^r,  to  a  dfi^tfc  of  soir.s  fift.;an  f-^at  in 
aoraa  areas,  w«s  loeatsd  within  a  pop'4lat<:id   irea  of  the 
eitj,   and  -ifas  cl#^\rly  visible  fros:  the  backyard  of  one  of 
the  children  vdth  whoa  the  daesj-isad  ehlld  customarily 
played.     The  axhibi'fj  as  -rfsll  aa  th®  t^stl^tiony  reveals 
mjrearous  objects,    including  tre«  sttisps,  bottles,   and  a 
fiv«  gallon  drujs  partia.lly  frozen  in  tho  -r^at^rcours®. 
Thars  is  further  tastimony  '-.■hit   childre:a  haid  b-aen  olidin.^ 
on  ths  '*'9t   and  T?Hi"tly  malt'id  ics  two  iays   befors  the  .^c- 
cl'i<rit,   ixnd  .-short ly  before  that   d/its  a  child  who  had  baan 
sliding  on  the  Ic©   fall  Imto  v/ater  ut>  to  her  wrilst.     Tha 
©vldance  is  eorif listing  as  to  %fh«t*'if»r  th-?  ice  i^as  entirely 
frosan,    bat  it  is  iu-.corifcrov;rtod  that  it  was  -tot   f'ro«en  at 
th«  point  v\iQT&  th^  daeeassd  child  fsll  through." 

In  tha  instsnt   case,   thera  wis  an  ungyarded 
ac<5us5Uls-itlon  of  xatsr  to   i  dsnth  of  sif^ht   fset   trs  sos»» 
arssafl.     Th^  prope^&ty  was.    located  within  a  populat««d  ar«a 
of  the  city  and  oldarly  visible  from  th«  r.ubJic   straets 
and  allay.      Both  the  test-l.-sony  and  exhibits  discloe©  ?ium-/jr- 
Otts   Aj'tieltsa  in  and  abo',it  the  w'-st^areourEQ.      Daf^ndast 's 
exhibit  number  ons  dtsclosas  triish  on  th©  south  si  da  of 
th«  quarry,   and.  the  t^stiraony  i©  to  the  svfect  that  thero 
W9r«  otht^r  objsotri  on,   in,    and  uaa-ar  tha  ic3,      H^^ra,    there 
is  testimony  that  children  had  besn  s^sn  playing  just  d'xys 
b©foro  th--3  accident  and  that    small  child  ran  had  oro?sed  ths 
presis^s  ds-.l  ly  going  to  and  from  acho'il.     There  is  such  a 
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similarity  of  factual  riituutions  v/ith  the  c  ^0  at  bar  and 
the  Gust af son  case,    supra,  that  vre  feel  the  Gastafson  case 
Is  controlling?;. 

Defandant   contends  that  the  evidence  fails  to 
show  that  the  decadent  was  attracted  by  the   can  or  the  rocks 
on  the  ice,    and,  therefore,  the  plaintiff  filled  in  its  burden 
of  proof  on  proximate   cause.     This  position  is  unsound  and 
is  prsKised  on   in  assumption  that  tho  con  or  ix>ck;  or  other 
object  is  the  attractive  nuisance.     The  attractive  nuisance 
is  not   a  CiiTj,   or  a  rock,   or  a  barrel,   or  any  other  single 
item  ''-fhich  could  be  found  in  this  wat^jrcourse,   but?  rather 
the  promises  v^ith  the  additional  alsmont  of  allur«;merit  %'hich 
thssis  items  added  to  an  already  attractive  watercourse. 

From  the  view  we  take  of  the  evidence,  the  whole 
of  the  premioes   constituted  an  attractive  nuisaxice.     The 
watercour^SQ  known  to  be  filled  with  raany  different  objects 
on  and  benaath  the   3uri'ace  of  the  waiter  together  with  the 
items  of  junk  on  the  slopin?:  banks  vifsible   in  the  defsnddiit  *s 
exhibits,   are   sufficient  to  transform  the  fflost   innocuous 
proi'flis-es  into  a  veritable  paradise   for  an  inquisitive  child- 
ish iKind.     Ths   '^reiasures"  ^\'hich  could  be  foraged  from  the 
bank  -and  the  watercourse  would  defy  ev.^n  the  v/ildsst  imag- 
ination of  the  immature.     Where  else  could  a  child  find  an 
old  broken  Ifintern.,   a  worn  out  tire,    cans,   v/ash  tubs,   and 
A  baby  bug^y,    just  for  the  tatcing. 

We  conclude  thc^t  the  pond  was  a  part  of  this 
attractive  nuisance  and  when  the   child  drovmed,   his  death 
was  in  fact  proximately  caused  by  the  attraction. 
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Srsn  if  v/e  did  net   reach  this  conclusion,   tharg  is 
evidence  to  su\iport  tha  plaintiff's  ca;©.      It  was  est-abli^^hed 

that  the  items  in  tKe  pond  could  be  fissn  through  ths  ice. 
Also,   the  ^'fitness  to  the  d^jath  testified  tb;'.t  the  decadent 
walked   straight  to  th®  place  '-vherii  he  sat  his  dsath.     It 
v;as  not   ^aid  th-A  he  v^ont  on  tb©  ica   to   slide   aad  play  but 
his  Gondttct  would  l;'dicato  a  purposs.     h^q  cannot   baj  th^t, 
corsidsri.ig  tha  avidenca   and  cill   the  legitimrite   inf-erencos 
thersfrosi  in  the  aapeet  most   fuVor^"ble  to  the  plaintiff, 
that  the  plaintiff  was  not   or,  the  Ice  to   look   fsor  objocts 
under  th^  ics.      Maither  irs  -^^  able  to  aay  that  the  dse^sasnt 
wa?-  r?.ot   ugir.5  tha  ica  to  cross  to  for-s^s  on  ths   s:>uth  bank, 
CoTsid-srir.g  theevidsnce  in  this  21 'sht ,    a&  ve    nust   do  at 
this  tiffi©,  1-V-3  b:.lisV3  thit  the  8vid-:^nc3  is  stronrsr  in  this 
c^se  than  in  the  Gustafsea  cs   e,    '^upra. 

Go'ans-2l    for  the  defsnd.ints  hive   cited  "indeffi3,n  v. 
SanitarY  Dl strict ^    317  111.    5?9;    Pagr-?  v.    Piorff,    336   111. 
App.   Ij4;   a?jd  'Vooda  v.   Cgnsu-iivTS  Co.,    .:'34  lU.    Apr.   5?G, 
ths   32ffl3   eases  as  v/erj   cited  by  the  defense  in  ths  uustafson 
cas8,   supra.      Justice  3ristow  has  saccinftly  an&lyzed  ^vA 
distiaguishod  sach  of  tb=3sg   cjaaes  fro.n  thij  factual   situatirm 
which  existed  ia  the  tlustafsoo   c^eq.      In  vi,jv  of  o'^ir  con- 
elusioTJ  th-tt  thei'e  is  a  iirdqae  faeta^^jl   sisiilaritj'-  in  this 
CHiSe  and  tha  Gustafson  ca;»e,   to  attettpt  to   inlcirge  upon 
this  analysis  would  be  presur::.ptuous  and  would  sarve   anly 
to  e-Kt^nd  this  opinion  iirithout   elucidation,     'jvs  adopt  that 
portion  of  Jii.stica   Brifrtcw's  opinion. 
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One   cage  is  citaJ  by  the  defendants 'In  the   case 
at  bi-r  and  not  eiscusciod  in  the  ihxBtcd'son  caSi^,   supra.     It 
is  City  Trust   and  Savinrrs   B^nk  T*    City  of  .>Car.k.Akee .    2%   111, 
App.   4-9»     Thdrs,   thers  VAii  involveu  tae   sansa  quarry  and 
the  saste  diif encias.t .     Hoi/^v^r  our  opirtioa  in  tiiat  caiifS  uid 
not  discusa  the   qu;3stica  of  «ttr<iCtive  neis^uaca.     The  eaa© 
was-  triod  on  «.ii  en'.i.rely  different  theory  ^^'^  is  not   con- 
clusive or  even  pursuasive  in  this  Cdises.     i  laintiff &  in 
the  for:  ar  eisij  atatad,    "Thera  is  nc  qui^aticn  of  ctttr&ctive 
Bttisa«iC«3  or  of  -jdlfui  ^nd'^  autan  action  la  the  er/.se,^ 
Cit¥  Tru^:it   c;nd  £s,vinji:;c.   3.:^^;k  v.   G^tv  of   i;i4nkHk.e<Sf    254  ill. 
App,  4^9,   496 »     In  the  Ccse  at   V^r  thiirfe  was  a  count  in 
the  cojuolai.'it  biitad  upon  the  attrisctiva  nuisance  doctrine 
and  th^  uvxdc-nce   suitiins  ths   jury's  firscing,     th«  diSoinctions 
in  ths   CfflSe   ars   at  oacd  appai-^iit  and  th«  fortuitous  happening 
of  the .36  tr-ig3di33  =tt  th®   Stot^  qaarry,   vmiie  peraaps  pointing 
up  the   dirigarouc  n^itur'a  of  th©  place j    is  -.vithout   further 
lsg..il  vSigiiifi canes. 

Coraolwirit   is  m^d^  of  one  of   i^'laintiff 'a  iiiatructions 
which  called  to  tha  att;eiitioi\  of  the   Jury  cartilri  evid^iaca 
thay  ccul<l   consider  in  caterjiiriirig  whathisr  or  not  tha  def-^nd- 
ant  wais  liable,     Tlia   j\xry  vas  not  told  that  thi,3  was  tike 
only  evidence   "Aijy  should   consider  bat  frojs  a  prsponderaae* 
of  th-s  ovidsaeo  th^y  could  considei-  cart^in  f  ,cts,    together 
with  other  SYiaonca  ir.  r3achi:;g  th-iir  aacision.      ''io  coffipiaint 
is  mad©  of  the  foi'iii  or  ^\,ylQ  o£  th«  inati'uctioa   out   t«».d 
dsfeadant   coiitsnda  that  thy  instruction  failal  to   call  to 
the  attention  ox  zha  Jury  th«  specific  attiraction  to  the 
dQoed®nt« 
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As  w«  previously  stated,   the  -afctrarctive  r;uis:ince 
v^a,s  not   a  can  or  a   rock,   but  the  prasiisos  vrhereon  thars  was 
a  watercourse   cont-.iining  many  i'ox'^ign  objects  which  injected 
additional  elsiaants  of  allurement.     Ths  attraction  i^as  the 
whole  of  the  premisas,   of  ^/hich  the  watercourse  constituted 
an  attr-ctivQ  and   fatal  part.     The  Irs st ruction  coaplained 
of  did  not  purport  to  contain  all  ths  elaaents  necessary 
for  the   jury  to  find  in  order  to   find  ths  defend,ant   liable. 
Dafandant  gave  other  instructions  which  eallsd  to  the   jury*s 
attention  certain  ^3l@ments  of  the  pl>siintlff 'a  case.     V'@  do 
not  feel  thvvt  plaintiff's  instruction  nionber  one  was  erroneous. 

Defendant's  instrtxction  number  0219  which  was 
refused  by  ths  Goiirt  was  as  follov^5:  ,/; 

Th'3  Court  instructs  the   Jury  that  in  ordsr  for 
Plaintiff  to  reeovdr  upon  ths  theory  of  an  attractive  nuisance 
in  this  case,   it  must   show,   by  preponderance  of  the  evidaace, 
first  that  ths  Plaintiff's  intestats  was  attracted  to  tha 
premix^es  in  question  by  a  danf!:arous  instrurfsentality  other  than 
■the  frozen  pond  or  craak  or  body  of  '-/aterj    j.-oconci  t-hat   ?i'ach 
instrument &lity  must  h  .,ve   bacn  ouch  that  it  vfould   likely  or 
probably  result  -in  injury;   third,   th^t  the  filament  of  dauKsr 
must  have  baan  hicdenj    cojicocilad  or  nnknoi-m;   fourth,  that 
said  lnstru?neixt-ility  must  h.-ve  been  tho  uireet  proxtisate  causa 
of  the-  death  comp  1  hitiM  of.      If  you  find  fros  the  ©vIcIsmc® 
in  this  cas«  that    --iny  of  the  aforesaid  elajnents  hr^vQ  not 
been  proved  by  preponderance  of  the  evidence,   you  should 
find  ta«   Defendant,    City  of  'Liinkakee,  iiot  guilty."     This 
instnaction  tells  the   jury  thv,t   a  body  of  watar  cannot  be 
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an  attractive  nuisance.     It   states  th^t  in  order  for  th« 
plaintiff  to  recover  on  the  theory  of  attr  ctive  niiiSiance, 
plaintiff  must  prove  that  plaintiff  *s  int-jstate  was  attracted 
to  tha  presjises  by  a  dangerous  instruir;3ntclitj  othsr  than 
the  body  of  ivater.     This  is  not  the  law.     In   Cmi;fif ao,K  v, 
Consqi3|®rfi  Salves   -agency ^   414  111.   ?35  at   page   249»  the   court 
said,    "iUthough  it  is  settled  that   an  open  body  of  vatsr 
on  privat®  proporty  is  not  in  itself  an  attractive  nuiScUiCQ, 
(Mindsman  v.   Sanitary  District.    31?  111.   5^9;    "'^ers  v.    Pierre. 
336  111,    Ap-p.   134,3   n-siverthsless,  vshero  the  wdter  contained 
tmusuiil  attr-ctivQ  elements  such  as  i   florttlng  log   (McM^t^Q,n 
V.   Cl,tv  of  Pgki.^y    154  111.   141,)   or  a  thick  sciuw  which 
appeared  like  a  path,    (CjpiarQ  State  Bat\k  v,    Boli^^yj  &  3hop;-drd 
Cq.|,   29S  111.    ipp.    290,)   or  a  boarcmalk  abova  tho  water 
(HQKar4  V.    City  of  Rochford,,    270  111.    App,    155,)   the   courts 
have  held  that  tha  •irjit.-ircourse  tponstifated  an   atir- ctive 
nuisance.     In  this  case,  the  water  is'ith  its  added  elemont 
of  allure;a8nt  v?as  an  attractive  nuisance  and  the  plaintiff 
vrasi  not   obliged  to   show  thitt   a  p.y^rticular    .rticle  attrcted 
th©  decedent.     The   court  properly  refused  defendant's 
instruction  number  on®. 

The  oourt  i^lso  refused  daf endant '  «■-  iastnictlon 
number  thres.     This  instruction  was  in  the  follnviing  forffii 

"The  court  instructs  the   jury  that  if  you  find 
that  the  defendant,    City  of  Kankakee,   was  the  owner  of  or 
in  possession  of  ;iad   operated  and  controll'sd  the  preirdsss 
described  in  the   corapl.  int   v-nd  if  you  further  find  that 
plaintiff's  intostate  was  on  the  preiaisas  where  aaid  creek 
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was  located,   than  and  in  that   case,  the  dafsridant,    City  of 
Sankakee,   otved  no  legal  duty  to  plc^intiff  *s  intostata  other 
than  to  refrain  from  wilfully  -and  wantonly  injuring  him, 
unless  you  find  from  the  evidence  that   said  defendant   had 
or  laaintained  at   said  time  and  place  an  attractive  nuiaance." 

Count  II  of  plairitiff 's  complaint  was  bused  upon 
negligsne©  of  tha  disfandant  in  knowingiy  maint  fining  an 
extra  hazardous  and  dangerous  condition  on  the  premises 
^-^hssre  children  of  tender  years  played,     Defendant's  instruct- 
ion number  three  was  aiised  to  eliiainAte  recovery  under 
Count  II*     Under  the  modem  decisions,  v?e  find  this  to 
contain  an  incorrect   statement  of  law.      In  'hum^r  v,    Kapler, 
411  111.   3(^iit  ^^®  court  stated,   '^^hils  it  is  generally  true, 
as  defendant   contends,   that   infiaits  have  no  greater  rii^hts 
to  go  upon  the  land  of  others  than  adults  and  their  mere 
minority  impresses  no  duty  upon  landowners  to  expect  them 
or  prepare  for  their  safety,      i:i}xrn^  v.    Ci^tv  of  Ghic::^ffpy 
33^  111.   ^;   McDemott  v.   Burke .    256  111.   401,)     recogrsiaed 
except iozis  exist  where  the   liiaidovmer  maintains  an  attractive 
nuis-iince  on  tho  premises,    (Wolaaek  v.   i^blic  :icjrvice  Gp,j 
342  111.  hB2i   3t^,oj.l,orY  v.   Cicero  and  Proviso  Street  Railway 
Cp.y   243  111.   ?!90,)   or  even  in  tha  absence  of  a  dangerous 
attraction,  -ifhera  the  ovmer  knows  that   small  children  cus- 
toHiarily  play  on  the  property.     In  the  lattsr  situation, 
vhere  an  ovmer  knovfs,   or  should  know,   th-.t  young  children 
habitually  frequent  the  vicinity  of  a  dcfactive   structure 
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or  dangerous  agency  ejcisting  on  the  li.nd,  which  is  liktjly 
to  cause  injury  to  theia  because  they,  by  reason  of  their 
iifflaaturity,   are  incapable  of  discovering  the  danger  or 
appreciating  the  risk  involved,   and  where  the  expanse  or 
inconvenience  to  the  owner  in  remedying  the  condition  is 
slight   compared  to  the  risk  to  th©   children,   the  duty 
devolves  upon  the  owner  to  e^^ercise  due   cars  to  rernedy  the 
condition  or  othart^rise  prot§>dt  the   children  from  injury 
resulting  from  it.^ 

This  language  ia  adopted  by  the   Supreme  Court  in 
the  case  of  Kiihn  v.    Jairt'^s  Burton  >/Q..    5  111.   2d.   614.     Tnere 
the  court   concludes,    "The  element  of  attriCtion  is  sif;nifi- 
cant  only  insofar  as  it  indicates  that  the  trespass  should 
be  anticipated,   the  true  basis  of  liability  being  the  fore- 
seeability  of  harm  to  the  child,     'Whether  the  lun.ber  pile 
A-as   sufficioatly  attractive  to  entice   children  into  climbing 
upon  it,  v/hether  its  condition  would  irsvolve  danger  from 
such  activity,   and  v/hether  the  contr.  ctor  should  have 
anticipated  the   probability  of  the   accident,  were  matters 
for  detetTaination  by  the   J\iry." 

Coi..sidering  these  cases  the  tendered  Instruction 
was  improper  ^nd  proi'^rly  x-ei'used.     The   s;-me  can  be   said 
vrith  reference  to  defendant's  instruction  number  five.     This 
instruction  said  in  another  way  vfhat  was  said  in  Instruction 
nvimber  three.      Under  the  authoirlties  cited,    it   contiined 
an  incorrect  statement  of  the  law  and  also  was  properly 
refused. 


Xiiifjfl  meal  a^wijllji©  »i1cr  ;rfc«;'  o  a&lstba&o 

i>X0(M:i8  ejbj&qas'xcf  arid  ^^iict  ae^i»oll}«^  ci  loe.al  -xino  Sti&9 
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•  beatflcn: 


We  find  no  error  and.  so  the  Circuit  Court  of 

Karxkakee  CoantT  is   affirmed. 


«ludgment  affineed. 


Dove,   P.    J.   and  McNeal,    J.,    Concur 
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DEC13  1957 


IN  THE 
APPELLATi;  COURT  OF   ILLINOIS 


'Al>L   V.  WUND  Eii|;COND   DISTRICT,   SECOND  DIVISION 

f^i='';  Appella'3.  Court  Second  Districf 

October  Tenn,  A.  D.   1957 


DONALD  YARGER  and  NATALIE  YARGER, 

Plaintiffs-Appellants , 
vs. 
GEORGE  SCHABACKER, 

Defendant-Appellee , 


Appeal  from  the 
Circuit  Court  of 
McHenry  County 


PER  CURIAM: 

On  May  1,  1955,  the  plaintiffs^  Donald  Yarger  and  Natalie 
Yarger,  and  the  defendant,  George  Schabacker,  made  a  written  lease  in 
which  plaintiffs  leased  about  fifty-five  a«res  of  vacant  farm  land  for 
the  balance  of  the  year,  and  defendant  agreed  to  pay  #825.00  on  or 
before  November  1,  1955,  as  rent  for  the  use  of  the  land.  On  January  1, 
1956,  pursuant  to  plaintiffs*  distress  warrant,  the   sheriff  of  McHenry 
County  levied  on  all  corn  growing  on  the  premises.  The  corn  was  picked 
and  sold  and  the  net  proceeds  amounting  to  |313.14  deposited  with  the 
clerk  of  the  circuit  court  to  abide  the  outcome  of  the  case»   In  his 
coiinterclaim  defendant  alleged  that  plaintiffs  wrongfully  evicted  him 
from  the  premises  when  he  attempted  to  harvest  the  corn,  and  as  a  result 
of  such  eviction  the  crop  was  depreciated  and  destroyed  to  his  damage  in 
the  sum  of  $1000.00;  also  that  on  June  24,  1955,  plaintiffs  employed 
defendant  to  furnish  labor  and  material  to  waterproof  a  building;  that 
he  did  the  work  and  furnished  the  material  which  was  reasonably  worth 
#350.00;  and  that  plaintiffs  failed  and  refused  to  pay  him. 

A  jury  returned  verdicts  finding  the  plaintiffs  and  the 
defendant  not  guilty.  Plaintiffs'  motions  for  judgment  notwithstanding 
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the  verdict  and  for  a  new  trial  were  overruled.  Judgment  was  entered 
on  the  verdicts  and  plaintiffs  appealed.  Appellee  filed  no  brief  in  this 
court.   Appellants  contend  that  the  verdict  and  judgment  are  against  the 
manifest  weigkit  of  the  evidence. 

Appellants'  theory  is  that  there  was  no  statement  by  defendant 
in  the  pleading  or  the  testimony  that  he  has  paid  the  rent  which  he  agreed 
to  pay  or  that  it  was  not  due  the  plaintiffs,  and  consequently  they  were 
entitled  to  a  verdict  in  the  amount  of  $325.00.   This  theory  is  supported 
by  plaintiffs'  abstract  of  record,  because  their  abstract  wholly  fails  to 
present  any  of  the  allegations  contained  in  defendant's  counterclaim,  or 
any  of  his  testimony  in  support  of  his  claim  of  eviction  and  resultant 
damages,  or  his  claim  for  work  and  material  furnished  to  waterproof 
plaintiffs'  building,  or  any  of  the  testimony  of  defendant's  witness,  Erwin 
Arndt,  corroborating  defendant's  claims.   The  record  in  this  case  contains 
all  of  the  evidence,  and  under  Appellate  Court  Rule  6,  it  was  incumbent 
upon  appellants  to  furnish  an  abstract  presenting  clearly  and  concisely 
the  substance  of  all  the  evidence,  especially  where  it  is  contended  that 
the  verdict  was  contrary  to  the  manifest  weight  of  the  evidence.  No 
sufficient  abstract  having  been  furnished,  we  are  required  to  review  the 
evidence  as  shown  by  the  recoard. 

Donald  Yarger  testified  that  he  was  engaged  in  the  design  and 
development  of  hydraiilic  pumps  in  a  building  adjacent  to  the  land  leased 
to  defendant;  that  the  leased  land  was  used  for  no  other  purpose  than 
raising  corn;  that  about  the  middle  of  November  he  told  defendant  the  rent 
should  be  paid  before  the  crop  )*a^  taken  ofJfctbfe  *land  or  defendant  should 
make  some  arrangement  to  pay  the  rent  before  heremoved  the  crop;  and 
that  he  received  no  rent  from  defendant  for  the  use  of  the  premises. 

Defendant  testified  that  Mr.  Yarger  requested  him  to  rent  the 
premises;  that  defendant  replied  that  he  would  drive  25  miles  to  farm  the 
land  provided  he  could  paint  Yarger' s  building;  that  on  June  24  he  submitted 
an  estimate  to  furnish  and  apply  water- i*epellent  to  the  building  for 
$688,40;  that  he  and  his  employee,  Erwin  Amdt,  waterproofed  two  sides  of 
the  building  in  the  first  part  of  September;  and  that  the  reasonable  charge 
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for  42  gallons  of  Dri  seal  used  and  the  work  perfonned  was  ^350.00, 
Defendant  further  testified  that  he  planted  Pioneer  349  corn  in  the  land 
early  in  June;  that  he  cultivated  the  corn  twice;  that  about  November  1 
he  opened  up  the  field,  picked  50  to  60  bushels  from  2k   to  3  acres,  and 
had  the  corn  tested  for  moisture  content;  that  it  was  a  fair  crop,  ready- 
to  harvest  and  worth  about  |1500.00|  that  shortly  thereafter  he  had  a 
conversation  with  i^^r,  larger;  that  the  first  thing  he  said  was:   "get  the 
hell  off  the  place."  Defendant  tried  to  talk  to  Yarger--to  tell  him  what 
he  had  in  mind,  and  suggested  that  larger  got  up  on  the  wrong  side  of  the 
bed,  but  he  said:   "You  just  get  the  hell  off  ray  place  and  I  am  taking  all 
of  your  equipment."  Amdt  was  present  at  the  conversation.  Defendant  did 
no  more  work  in  the  field,  but  he  noticed  that  the  corn  was  dropping  off 
the  stalks  late  in  December  and  that  there  was  ouite  a  little  corn  on  the 
ground  after  the  crop  was  harvested  in  January, 

Erwin  Amdt  testified  that  he  had  been  employed  by  defendant  to 
do  farm  work,  mix  paint,  and  take  care  of  his  paint- spraying  machine,  for 
about  four  years;  that  in  September  he  helped  defendant  paint  two  sides  of 
larger 's  building;  that  he  was  present  during  the  conversation  early  in 
November  between  larger  and  defendant;  and  that  larger  told  them  "to  get 
the  hell  off  the  place  and  stay  off."  Defendant  said  that  Yarger  must  have 
got  up  on  the  wrong  side  of  the  bed  that  morning.  larger  then  said:   "If 
you  don't  get  off  I  v/ill  go  into  the  shop  and  get  five  men  to  beat  you  to 
death,  to  beat  you  up."  Defendant  and  Arndt  got  off  the  place  and  he  never 
went  back  to  the  land  again. 

On  rebuttal  I^^Ir.  Yarger  denied  that  he  told  defendant  to  "get  the 
hell  off"  his  land,  or  that  he  was  holding  defendant's  equipment;  or  that 
he  ever  saw  defendant's  estimate  or  his  bill  for  waterproofing  the  building. 
He  testified  that  there  were  no  stalks  down  when  the  com  was  picked,  and 
practically  no  com  on  the  ground  after  it  was  picked.  Harold  Bennecke 
testified  that  he  picked  and  shelled  437  bushels  of  corn  from  the  leased 
land  in  January,  1956;  that  he  charged  Kir,  Yarger  six  dollars  an  acre  or 
a  total  of  $264  for  picking  and  shelling  the  com;  that  the  stalks  were 
standing  in  good  condition  when  he  picked  the  corn;  and  that  there  was  not 
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much  corn  on  the  ground  after  picking, 

V       According  to  the  record,  the  court  gave  the  jury  eleven  instruc- 
tions which  had  been  agreed  upon  and  offered  by  both  parties.  In  addition 
to  instructions  pertaining  to  the  burden  of  proof,  preponderance  of  the 
evidence,  credibility  of  the  vd  tan  esses,  and  the  weight  to  be  given  their 
testimony,  the  jury  was  given  instructions  that  it  was  the  right  and  duty 
of  the  jury  to  determine  all  questions  of  fact;  that  in  order  to  recover, 
defendant  was  required  to  prove  the  several  allegations  contained  in  his 
counterclaim;  that  in  order  to  recover,  plaintiffs  were  required  to  prove 
the  following  allegations:   (1)  that  defendant  was  plaintiffs'  tenant;  arxi 
(2)  that  "defendant  abandoned  or  removed  from  the  premises"  and  wrongfully 
refused  to  pay  the  rent  due;  and  that  defendant  denied  these  allegations 
and  set  up  the  defense  that  plaintiffs  wrongfully  deprived  him  of 
possession  of  the  premises  and  prevented  his  harvesting  the  crop^ 

The  eviction  which  will  discharge  the  liability  of  a  tenant  to 
pay  rent  is  not  necessarily  an  actual  physical  expulsion  from  the  premises, 
Any  act  of  the  landlord  which  deprives  the  tenant  of  the  beneficial  enjoy- 
ment  of  the  premises  constitutes  a  constxnictive  eviction,  which  exonerates 
the  tenant  from  the  terms  and  conditions  of  the  lease  and  he  may  abandon 
it.   Auto.  Sup,  Co^  V.  Scene-in-Action  Corp.,  340  111.  196,  201.  Acts  of 
a  grave  and  permanent  character,  which  amount  to  a  clear  indication  of  an 
intention  on  the  landlord's  part  to  deprive  the  tenant  of  the  enjoyment  of 
the  demised  premises,  will  constitute  an  eviction.  To  evict  a  tenant, 
according  to  the  original  signification  of  the  word,  is  to  deprive  him  of 
the  possession  of  the  land.  But  the  landlord,  without  being  guilty  of  an 
actual  physical  disturbance  of  the  tenant's  possession,  may  do  such  acts 
as  will  justify  or  warrant  the  tenant  in  leaving  the  premises.   If  the 
tenant  abandons  the  presnises,  then  the  circumstances  which  justify  such 
abandonment,  taken  in  connection  with  the  act  of  abandonment  itself,  v^'ill 
support  a  plea  of  eviction  as  against  an  action  for  rent.  Keating  v. 
Springer,  146  111.  4^1,  495. 

Whether  the  acts  of  the  landlord  amount  to  a  constructive 
eviction  is  ordinarily  a  question  of  fact  for  the  decision  of  a  jury, 
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depending  upon  the  circumstances  of  the  particular  case.  Auto.  Sup^  Co. 
V.  Scene- in- Act ion  Corp.,  supra.   In  the  instant  case  defendant's  evidence 
showed  that  the  landlord  ordered  the  tenant  off  the  premises  and  threatened 
him  and  his  farmhand  with  physical  violence,  and  that  they  never  returned 
to  the  premises.   The  landlord  denied  that  he  ordered  tenant  off  the 
premises,  but  it  was  for  the  jxiry  to  say  which  should  be  believed.  The 
facts  and  circumstances  in  evidence  in  this  case  were  sufficient  to  warrant 
the  jury  finding  either  that  Yarger's  threats  constituted  an  eviction  and 
justified  defendant's  abandonment  of  the  premises  and  exonerated  him  from 
payment  of  the  rent  (Xastler  v,  Logg,  160  111,  App.  411),  or  that  neither 
party  was  entitled  to  recover  from  the  other  because  the  amoxint  of  rent 
due  plaintiffs  was  equivalent  to  the  damages  sustained  by  defendant  as  a 
result  of  such  eviction  and  plaintiffs'  refusal  to  pay  for  work  and  material 
furnished  by  defendant. 

A  trial  court  may  grant  a  judgment  notwithstanding  the  verdict 
only  when  all  of  the  evidence  is  considered,  together  with  all  reasonable 
inferences,  and  there  is  a  total  failure  or  lack  of  evidence  to  prove  any 
necessary  element  of  the  case.  The  matter  of  granting  a  new  trial  i|(  Within 
the  sound  discretion  of  the  trial  judge,  and  his  decision  will  not  be 
reversed  except  for  a  clear  abuse  of  discretion.  Hulke  v.  International 
Manufacturing  Company,  13  111.  App.  2d  5,  46.   In  the  instant  case  there 
was  evidence  to  support  the  jury's  verdicts  and  the  trial  court  properly 
denied  plaintiffs'  motions  for  judgment  notwithstanding  the  verdict  and 
for  a  new  trial . 

It  is  not  the  province  of  this  court  to  substitute  its  judgment 
for  that  of  a  jury  unless  the  verdict  is  against  the  manifest  weight  of 
the  evidence.  To  be  against  the  manifest  weight  of  the  evidence  requires 
that  an  opposite  conclusion  be  clearly  evident  (Ritter  v.  Hatteberg,  14 
111.  App.  2d  54^,  555).  We  cannot  say  that  the  verdicts  rendered  by  the 
jury  in  this  case  were  contrary  to  the  manifest  weight  of  the  evidence. 
Therefore  the  judgment  of  the  Circuit  Court  of  McHenry  County  will  be 
affirmed. 

Judgment  affinued., 
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EDMOND  NAGLE, 
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APPEAL  FROM 


MUNICIPAL  COURT 


OF  CHICAGO. 


CITY  OF  CHICAGO,  a  municipal 
corporation, 

Co-party-Appellant 

and 

MICHAEL  PONTAP^LLI,    INC., 
a  corporation, 

Appellant. 


MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  personal  injury  wid  property  damage  suit. 
Verdict  and  Judgment  were  for  plaintiff  against  both 
defendants  for  $1500.'  Defendants  have  appealed. 

On  May  25,  1955,  defendant  Pontarelli  Corporation, 
called  Pontarelli  herein,  was  constructing  a  sewer  in 
Bloomingdale  Avenue,  in  Chicago,  and  had  excavated  a  hole 
20  feet  long,  about  18  feet  wide  and  27  feet  deep  across 
Central  Avenue.   The  east  side  of  the  excavation  was 
bridged  witn  two  decks,  each  38  feet  long  and  14  feet  wide,  of 
steel  beams  to  carry  north  and  southbound  traffic,  one 
lane  for  each,  in  Central  Avenue.   There  were  .no  bridges  across 
tne  west  half  of  Central  Avenue  and  it  was  completely  closed 
to  traffic.   About  12:15  that  morning  plaintiff  was  driving 
his  car  south  in  Central  Avenue  and  ran  into  the  hole. 

Plaintiff  alleged  his  due  care;  the  giving  of 
statutory  notice;  the  duty  of  the  city  and  its  contractor, 
Pontarelli,  to  safeguard  the  excavation  in  the  intersection 
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80  as  to  protect  the  public  using  the  streets;  the  failure 
of  both  defendants  to  perform  the  duty  by  proper  barricades 
or  llghtsj  the  resultant  dangerous  condition  of  which  the 
city  had  notice;  and  the  consequent  Injury  to  plaintiff  and 
damage  to  his  car.   Defendants  made  Issue  of  all  allegations 
^-  A    though  the  city  admitted  that  Pontarelll  was  Its  contractor 
\  V   making  the  sewer  excavation  In  Central  Avenue  on  '"■May  25, 
^     1955. 

The  questions  raised  here  are  whether  the  court 
erred  In  denying  motions  for  directed  verdict  and  for  Judgment 
notwithstanding,  and  whether  there  was  prejudicial  error  In 
plaintiff's  argument  to  the  Jury. 

Under  the  first  question  both  defendants  argue  here 
that  plaintiff  failed  as  a  matter  of  law  to  prove  due  care, 
and  the  city  argues  that  there  Is  no  evidence  of  negligence 
on  the  part  of  the  city  or  notice  to  the  city  of  a  dangerous 
condition.   On  this  question  we  take  only  the  evidence  favor- 
able to  the  plaintiff  and  draw  the  legal  Inferences  most 
strongly  In  his  favor  (Hunter  v.  Troup.  3I5  111.  293;  Mahan 
V,  Richardson,  284  111.  App.  493)  to  decide  whether  there 
Is  any  evidence  to  prove. due  care,  the  clty«6  negligence  and 
Its  notice  of  the  danger. 

The  favorable  testimony  Is  that  plaintiff  drove 
southward  down  a  viaduct,  over  railroad  tracks  north  of 
Bloomlngdale  Avenue,  and  noticed  "little  flare"  lights 
dividing  the  highway;  that  he  slowed  down  to  I5  miles  per 
hour  and  as  he  descended  the  "steep  grade"  saw  no  barricades; 
that  when  50  feet  from  the  bottom  of  the  "hill"  ne  noticed 


■■'■       -•■■■■■■  R^n* '/"'^  ^?V,.■    ■■• 


;  i ;     i  ::■■,,,  't  'i-- ' 


py  A^-;mh'--'  •■■■■■ 


■jT  obiify-. 


^ti^r  T'l 


■  •■■  ■■  ■     •■■■■  ^-■:j^;-:S<^h--  '•■ 


■^«p.>    £:{:.■ 


:^  ;^;r..   -Vr 


-2- 

Bo  as  to  protect  the  public  using  the  streets;  the  failure 
of  both  defendants  to  perform  the  duty  by  proper  barrldades 
or  lights;  the  resultant  dangerous  condition  of  which  the 
city  had  notice;  and  the  consequent  Injury  to  plaintiff  and 
damage  to  his  car.  Defendants  made  Issue  of  all  allegations 
though  the  city  admitted  that  Pontarelll  was  Its  contractor 
making  the  sewer  excavactlon  In  Central  Avenue  on  May  25, 

1955.  ^ 

The  questions  raised  here  are  whether  the  court 
erred  In  denying  motions  for  directed  verdict  and  for  Judgment 
notwithstanding,  and  whether  there  was  prejudicial  error  In 
plaintiff's  argument  to  the  Jury. 

Under  the  first  question  both  defendants  argue  here 
that  plaintiff  failed  as  a  matter  of  law  to  prove  due  care, 
and  the  city  argues  that  there  Is  no  evidence  of  negligence 
on  the  part  of  the  city  or  notice  to  the  city  of  a  dangerous 
condition.   On  this  question  we  take  only  the  evidence  favor- 
able to  the  plaintiff  and  draw  the  legal  Inferences  most 
strongly  In  his  favor  (Anderson  v.  Cummlngs,  325  111.  App.^i 
(        519)  to  decide  whether  there  Is  any  evidence  to  prove  due 
care,  the  city's  negligence  and  Its  notice  of  the  danger. 

The  favorable  testimony  Is  that  plaintiff  drove 
southward  down  a  viaduct,  over  railroad  tracks  north  of 
Bloomlngdale  Avenue,  and  noticed  "little  flare"  lights 
dividing  the  hlghwa;y;  that  he  slowed  down  to  I5  miles  per 
hour  and  as  he  descended  the  "steep  grade"  saw  no  barricades; 
that  when  50  feet  from  the  bottom  of  the  "hill"  he  noticed 


■^  '-■■',■  I 


-3- 

"nothlng";  and  that  when  he  reached  the  bottom  at  10  miles 
per  hour  he  sav/  the  excavation  about  I5  feet  away,  applied 
his  brakes  and  skidded  into  the  "hole,"  There  is  also 
testimony  that  trucks  "loaded  with"  dirt  and  gravel  traversed 
the  west  side  of  Central  Avenue  and  testimony  that  the  road 
was  wet  at  the  time  of  the  accident.   There  is  testimony, 
too,  that  the  watahman  at  the  excavation  went  off  duty  at 
12  midnight. 

On  this  testimony  we  think  that  reasonable  men 
could  differ  on  the  question  of  plaintiff's  due  care,  A 
reasonable  Inference  could  be  drawn  from  that  testimony  that 
the  "little  flares"  dividing  the  highway  were  not  -eftough 
to  cause  him  to  reduce  his  speed  more  than  he  did,  or  to 
attempt  to  swerve  from  his  path  before  he  was  I5  feet  from 
the  "hole,"  or  to  have  seen  the  "hole"  earlier  or  to  have 
applied  his  brakes  quicker. 

We  think,  too  jthat  reasonable  men  could  differ  on 
the  question  of  adequacy  of  the  protection  given  motorists 
driving  south  on  Central  Avenue.  There  was  no  watchman  on 
duty,  no  barricade  that  plaintiff  saw  and  "little  flares" 
which  gave  plaintiff  no  notice  of  the  dangerous  excavation. 
The  Jury  could  reasonably  infer  that  defendants  should  have 
anticipated  that  these  inadequacies  were  likely  to  result  in 
danger  to  motorists  who,  like  plaintiff,  were  rightly  driving 
south  on  Central  Avenue, 

This  conclusion  disposes  of  the  claim  that  there 
was  no  evidence  of  notice  to  the  city.   Taking  the  favorable 


evidence  as  true,  the  city  plainly  had  notice  that  the 
precautions  taken  were  Inadequate.   This  distinguishes 
Jochens  v.  City  of  Chicago.  6  111.  App.2d  l44.   There  the 
question  was  whether  a  temporary  beacon,  replacing  a  permanent 
beacon  destroyed  the  previous  day,  was  "connected"  and 
whether  the  city  had  notice  that  the  temporary  beacon  had 
ceased  to  operate  before  the  accident  subject  of  suit. 
There  was  no  question  there,  as  there  Is  here,  whether  the 
warning  signal  was  adequate. 

We  think  the  case  was  properly  submitted  to  the 
Jury,  Our  conclusion  is  supported  by  our  decision  In  Nagel 
V.  Village  of  East  Hazelcrest.  3^7  111.  App.  338  in  which  we 
held  that  the  case  is  for  the  Jury  where  there  is  evidence 
from  which  an  Inference  could  be  drawn  that  the  city  had 
not  taken  adequate  precautions  in  warning  passing  motorists 
of  the  dangerous  condition  of  a  street. 

The  case  of  Dee  v.  The  City  of  Peru.  3^3  HI.  36, 
is  not  pertinent.   On  the  evidence  favorable  to  plaintiff  It 
cannot  be  said  here,  as  the  Supreme  Court  said  there,  that 
"if  he  had  properly  exercised  his  sight,  he  would  have  seen" 
the  excavation.   In  Jones  v.  City  of  Chicago,  296  111.  App. 
641,  the  Judgment  was  reversed  and  cause  remanded  on  the 
ground  that  the  verdict  was  against  the  manifest  weight  of 
the  evidence.   That  ground  is  not  urged  here.   In  Ebert  v. 
City  of  Chicago.  32^  111.  App.  315,  a  Judgment  for  the  city 
notwithstanding  the  verdict  for  the  plaintiff  was  affirmed 
as  there  was  no  evidence  of  actual  or  constructive  notice. 
That  fact  distinguishes  Ebert  and  the  Instant  case.   On  the 
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favorable  evidence  here  the  plaintiff  did  not  see  barricades 
and  was  not  warned  of  the  excavation  until  too  late  to  stop 
on  the  slippery  street;  and. the  city  should  have  known  the 
precautions  were  inadequate. 

At  the  trial  plaintiff's  adstorney  was  examining 
Pontarelli's  engineer  and  asked  whether  the  engineer  had 
watched  the  work  being  done  under  Pontarelli's  contract  with 
the  city.  The  engineer  answered  "no"  and  said  he  was 
furnished  with  a  copy  of  the  contract.  He  identified  a  copy 
and  plaintiff  offered  the  copy  in  evidence.   The  city  had  no 
objection  to  its  reception  but  Pontarelli's  attorney  made  a 
general  objection  then  later  objected  on  the  grounds  that 
plaintiff  was  not  a  party  to  the  contract  and  that  the  original 
was  not  introduced  and  that  no  foundation  had  been  laid  for 
Introduction  of  the  photostat.   Subsequently,  the  city  offered 
the  original  contract,  and,  to  this  introduction,  PontarelliJ a 
attorney  made  a  general  objection.   The  city's  attorney 
then  read  to  the  Jury  two  provisions  of  the  contract  with 
respect  to  Pontarelli's  duty  to  protect  the  public, 
Pontarelli's  attorney  objected  apparently  on  the  ground 
that  the  two  provisions  were  being  read  out  of  context  of 
the  entire  contract.  We  conclude  that  the  court's  ruling  on 
admission  of  the  contract  was  not  error. 

In  his  closing  argument  to  the  Jury,  plaintiff's 
attorney  told  the  Jurors  that  if  they  wanted  to  "stop  and 
read"  the  contract  they  would  find  that  the  "money  will  not 
come  out  of  your  taxes  anyway,  because  there  is  a  provision 
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In  the  contract  that  provides  for  an  Indemnity."   Defendants 
moved  to  withdraw  a  Juror  and  for  the  declaration  of  a  mis- 
trial.  The  court  denied  the  motion  on  the  ground  that, 
since  the  contract  was  in  evidence,  the  Jury  would  know  of 
the  Indemnity  provision  and  the  argument  was  not  prejudicial 
error. 

So  far  as  the  record  shows  no  effort  was  made  by 
motion  or  instruction  to  have  the  Jury' s  consideration 
limited  to  SK^  the  provisions  of  the  contract  respecting 
protection  of  the  public.   The  court  instructed  the  Jury 
that  it  should  find  both  the  city  and  Pontarelll  not- guilty 
if  the  Jury  believed  from  the  evidence  that  the  work  was 
being  carried  on  with  "reasonable  regard  to  the  interest  and 
safety  of  the  public."   The  Jury  found  both  defendants  guilty. 
There  is  no  claim  the  verdict  was  against  the  manifest  weight 
of  the  egldence  or  was  excessive.   For  these  reasohs  we 
conclude  neither  defendant  was  in  the  position  to  complain 
of  the  court's  ruling  on  the  argument,  and  that  no  prejudice 
is  shown  as  a  result  of  the  challenged  argument.  We  cannot 
say  here  as  the  court  said  in  City  of  Chicago  v.  Wright 
and  Lawther  Oil  and  Lead  Mfg.  Co. ,  1^1-  111,  App,  119,  cited 
by  Pontarelll,  that  the  "inevitable  tendency"  of  the  argument 
was  to  make  the  Jury  "less  circumspect  in  estimating  the 
actual  loss  occasioned  by  the  injury.  ..."  City  of 
Chicago  V,  Wright  and  Lawther  Oil  and  Lead  Mfg.  Co. ,  supra, 
124. 
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There  Is  no  merit  to  the  complaint  of  the  city 
that  the  court  committed  reversible  error  In  falling  to  give 
the  instruction  with  respect  to  notice  to  the  city  of 
removal,  destruction  or  striking  down  of  the  barricades. 
The  issue  was  upon  "proper  barricades"  and  this  Involved 
the  question  of  warning  lights.   The  instruction  was 
accordingly  Incomplete  and  likely  to  mislead. 

For  the  reasons  given  the  Judgment  is  affirmed. 

AFFIRMED, 
FEINBERG,  J. ,  CONCURS. 
LEWE,  J.,  CONCURS. 
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RAYMOND  E.  TRAFELET, 
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V. 

M  &  C  MOTORS,  INC. ,  a  corporation, 
CHARLES  UGASTE,  JOHN  UGASTE,  BLUE 
CAB  COMPANY,  a  corporation,  and 
SAFETY  MAINTENANCE  AND  SALES  C0i4PANY, 
a  corporation. 

Appellants. 

MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  suit  in  equity  by  an  attorney  to  establish 
his  part  ownership  of  a  number  of  business  enterprises  and 
for  an  accounting.   The  Issues  were  referred  to  a  master 
whose  report  and  recommendations  were  approved  by  the 
chancellor.   A  decree  In  plaintiff's  favor  was  entered  and 
an  accounting  ordered.   The  defendants  have  appealed.  We 
shall  refer  to  the  corporate  defendants  as  M  &  C,  Blue  Cab 
and  Safety  Maintenance;  to  Radio  Cab  Company,  as  Radio  Cab; 
to  General  Finance  Company,  as  General  Finance;  and  to 
Charles  Ugaste,  as  Ugaste. 

Plaintiff,  as  attorney,  was  associated  with  Ugaste 
in  the  acquisition  in  1938  of  the  Radio  Cab  in  Evanston, 
Illinois.  Plaintiff  held  1  share  of  the  stock,  John  Ugaste 
1  share  and  Ugaste  198  shares.   The  following  year  the 
M  &  C  Company  in  Chicago  was  acquired  and  the  stock  held  in 
the  same  proportions.   In  the  latter  part  of  19^1*  the  assets 
of  Radio  Cab  were  sold  and  a  new  garage  purchased  to  house 
M  &  C.   In  January,  19^^^,  new  stock  certificates  were  Issued 
representing  100  shares  of  M  &  C  for  plaintiff,  100  shares 
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for  John  Ugaste  and  100  shares  for  Ugaste.   In  1944  these 
certificates  were  pledged  as  collateral  xijlth  the  General 
Finance  to  secure  a  note  of  $38,l60,  the  proceeds  of  which 
were  used  to  apply  upon  the  065,000  purchase  price  of  the 
Blue  Cab  and  Safety  Maintenance  of  Oak  Park,  Illinois.   Also 
,,  In  1944  a  DeSoto  agency  In  Glen  Ellyn,  Illinois,  was  acquired 
y^   i.ui/4^  ^"'^  reorganized  in  the  na.Tie  of  Du  Page  Motor,  Inc.   In  1948 
the  stock  of  Du  Page  Motors  was  held  by  Ugaste  and  Edward 
C.  Meyers,  a  former  M  &  C  employee,  in  equal  shares.   In 
September,  1950 i  Meyers  purchased  the  stock  held  by  Ugaste 
^^  for  $^3»50^  Ugaste  retained  the  proceeds  from  this  sale. 

The  stock  certificates  which  were  pledged  with  General  Finance 
and  which  were  turned  over  to  Ugaste  when  the  loans  were 
repaid  in  June,  19k6  ,   were  also  retained  by  him.  Plaintiff 
brought  suit  in  July,  1952,  claiming  an  ownership  interest 
In  the  M  &  C,  Blue  Cab,  Safety  Maintenance  and  in  the  proceeds 
of  the  sale  by  Ugaste  to  Meyers  of  the  Du  Page  Motors  stock. 

The  master  found  plaintiff  was  the  legal  and 
equitable  owner  of  one  third  interests  in  M  &  C,  Blue  Cab 
and  Safety  Maintenance;  that  the  stock  certificates  represent- 
ing those  Interests  had  been  Issued  to  him  for  a  valuable 
consideration  pursuant  to  agreements  between  him  and  Ugaste; 
and  that  plaintiff  was  a  beneficial  owner  of  one  fourth  of 
the  stock  of  Du  Page  Motors  and  Ugaste  constructive  trustee 
of  plaintiff's  share  of  the  sale;,  price  of 'the  stock. 

Defendants  contend  that  plaintiff,  as  attorney, 
was  a  fiduciary  of  Ugaste  bound  to  absolute  loyalty; 
that  he  failed  to  show  full  disclosure  to  his  client  in 
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the  transactions  on  which  his  suit  rests;  and  that  he  has 
failed  to  meet  his  burden  as  fiduciary  by  showing  that  the 
several  transactions  xvith  Ugaste  were  fair  and  equitable. 
The  master  found  that  though  Ugaste  had  no  formal  education 
beyond  sixth  grade,  he  was  a   practical  businessman  whose 
agreements  with  plaintiff  were  not  the  result  of  his 
"complete  reliance"  on  plaintiff;  and  that  plaintiff's 
interest  in  the  enterprises  was  not  a  result  of  the  latter' s 
abuse  of  his  fiduciary  relationship. 

Defendants'  arguments  are  not  convincing  on  this 
point.   They  do  not  say  in  what  respect,  specifically, 
plaintiff  failed  to  fulfill  his  duty  as  fiduciary.   They 
say  that  he  failed  to  apprise  Ugaste  of  the  legal  consequences 
flowing  from  "the  execution  of -•the  various  documents,  stock 
certificates  and  other  written  instruments";  that  "no  con- 
sideration was  given  to  the  fairness  or  lack  thereof  in  any 
of  the  specific  transactions...";  and  that  the  record  showed 
"an  active  desire  on  plaintiff's  part  to  protect  and  advance 
his  own  Interests  at  the  expense  of  his  clients,"  The  master 
found  in  plaintiff's  attitude  in  his  relationship  with  Ugaste 
a  lack  of  aggressiveness  and  a  timidity  rather  than  the 
attitude  claimed  by  defendants.   The  record  supports  the 
master's  view. 

There  is  no  dispute  about  the  rules  guarding  clients 
against  the  overreaching  by  attorneys.  Where  an  attorney 
and  his  client  enter  into  a  business  venture,  the  attorney 
has  the  burden  of  showing  the  fairness  of  the  transaction. 
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Maeters  v.  Elder.  ^^7  111.  512,  520.  This  burden  Is  sustained 
where  It  is  shown  that  the  transaction  was  entered  into  by 
the  client  voluntarily,  deliberately  and  advisedly.  Rose 
V.  Frajley,  10  111.  2d,  514,  516.  However,  the  attorney 
need  not  show  that  the  client  had  independent  legal  advice 
as  long  as  he  shows  that  the  transaction  is  fair  and  was 
entered  into  with  complete  understanding  on  the  part  of  the 
client,  Zeigler  v.  Illinois  Trust  and  Savings  Bank,  2^5 
111.  180,  197. 

We  believe  that  the  master's  findings  that  the 
plaintiff  is  the  "legal  and  equitable  owner"  of  certificate 
number  10  for  100  shares  of  common  stock  of  M  &  0,  certificate 
number  3  for  33-1/3  shares  of  common  stock  of  Blue  Cab, 
certificate  number  13  for  216-2/3  shares  of  common  stock  of 
Safety  Maintenancejis  supported  by  clear  and  convincing    """---v. 
proof  and  that  such  proof  shows  the  fairness  of  the  various 
transactions  entered  into  between  the  parties. 

The  master  found  that  Meyers  purchased  the  50  per 
cent  interest  in  DuPage  Motors  for  $53,500  and  that  Ugaste 
held  126,750,  representing  plaintiff's  25  per  cent  Interest, 
as  constructive  trustee  for  plaintiff.  The  evidence,  however, 
is  uncontroverted  that  Meyers  paid  #25,000  for  the  50  per  cent 
Interest.   The  decree  overruled,  "in  all  things,"  the 
exceptions  to  the  master's  report,  adopted  the  findings  and 
"in  all  things"  approved  and  confirmed  the  report.   The 
decree,  however,  makes  no  reference  to  this  finding  and  makes 
no  specific  order  upon  plaintiff  s  claim  with  respect  to 
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/'  DuPage  Motors.  Ugaste  states  that  the  chancellor  "modified 
S^.d        the  decree  to  reserve  final  ruling  upon  this  phase  of  the 
\v     case  to  the  accounting."  ^^,.,_^— - — — —^  — 

<> — ^ —   Though  there  is  conflicting  testimony  as  to  the 

M  &  C  acquisition  and  its  ownership,  we  feel  that  there  is 
clear  and  convincing  proof  supporting  plaintiff's  version, 
Grifflng  testified  that  the  $1800  needed  to  make  the  purchase 
was  not  readily  available  and  that  it  was  finally  borrowed 
from  the  Uptown  Finance  Corporation  after  negotiations  with 
McKernan,  the  agent  of  the  finance  company.  McKernan  testi- 
fied that  he  made  the  $1800  loan  for  the  purchase  of  M  &  0. 
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£  Masters  v.  Elder.  40?  111.  512,  520.   This  burden  is  sustained 
^ere  It  is  shown  that  the  transaction  was  entered  into  by 
th^  client  voluntarily,  deliberately  and  advisedly.  Rose 
V.  galley.  10  111.  2d.  5l4,  516.  However,  the  attorney 
need  ^t  show  that  the  client  had  Independent  legal  advice 
as  long  T^s  he  shows  that  the  transaction  is  fair  and  was 
entered  l^o  with  complete  understanding  on  the  part  of  the 
client.   Ze'lgler  v.  Illinois  Trust  and  Savings  Bank.  ZU-S 
111.  180,  197. 

We  believe  that  the  master's  findings  that  the 
Jr      plaintiff  is  the  "legal  and  equitable  owner"  of  certificate 
i    smmber  10  for  100  shares  of  common  stock  of  M  &  C,  certificate 
number  3  for  33-1/3  sWres  of  common  stock  of  Blue  Cab, 
certificate  number  I3  for  216-2  /3  shares  of  common  stock  of 
Safety  Malntenanc^  and  ^at  Ugaste  is  constructive  trustee 
/  /^^  $26,750  for  the  use  and  benefit  of  the  plaintiff  is 
-^    §-iIpported  by  clear  and  convl^lng  proof  and  that  such  proof 
.\X   shows  the  fairness  of  the  varlb^s  transactions  entered  into 
between  the  parties. 


Though  there  is  conflictlpg  test-lmony  as  to  the "■""^ 
M  &  C  acquisition  and  its  ownership,^e  feel  that  there  is 
clear  and  convincing  proof  supporting  plaintiff's  version. 
Griff ing  testified  that  the  $1800  needed  Ho  make  the  purchase 
was  not  readily  available  and  that  it  was  finally  borrowed 
from  the  Uptown  Finance  Corporation  after  negdflations  with 
McKernan,  the  agent  of  the  finance  company.  Mcl^ernan  testi- 
fied that  he  made  the  $1800  loan  for  the  purchase  0^  M  &  C, 
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Furthermore,  Ugaste  himself  testified,  "I  wouldn't  say  I 

didn't  get  |1800  from  McKernan  about  the  time  I  took  over 

M  &  C  Motors."   The  record  shows  that  once  M  &  G  was 

acquired  there  was  still  a  problem  of  financing  its  operation. 

The  plaintiff  testified  that  his  car  was  turned  into 

M  &  C  at  Ugaste' s  request  in  order  to  meet  this  problem. 

This  testimony  was  supported  by  the  testimony  of  both 

Griffing  and  Erickson,  a  district  manager  for  the  DeSoto 

Division  of  the  Chrysler  Corporation  who  was  largely 

responsible  for  the  M  &  C  transaction  and  its  subsequent 

agency,   Griffing  testified  that  plaintiff  s  car  was 

"floor-planned"  for  around  $600  and  the  money  used  by 

M  &  C.   Erickson  testified  that  Ugaste  told  him  that  "they 

had  sold  the  lawyer's  car  for  $750  and  had  used  that 

money  in  the  business."  Finally,  Ugaste' s  theory  that 

plaintiff  exchanged  his  car  and  acquired  ownership  of 

a  new  car  is  upset  by  his  own  testimony  that  he  eventually 

"went  out  and  got"  the  "company"  car  without  plaintiff's 

consent  or  knowledge, 

Griffing  stated  that  the  plaintiff  was  told 
while  the  three  of  them  were  negotiating  the  purchase 
of  M  &  C  that  "he  would  be  taken  in  on  the  deal."  Erickson 
testified  that  Ugaste  told  him  that  the  "lawyer  was  a 
third  owner..,,"  Furthermore,  the  master's  finding  for 
the  plaintiff  on  this  issue  of  ownership  is  substantiated 
by  the  eventual  issue  of  M  &  0  stock  to  Ugaste,  John  Ugaste 
and  plaintiff  in  equal  shares.   The  ultimate  division  of 
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the  stock  In  which  plaintiff  was  given  a  one  third  owner- 
ship would  be  the  normal  sequence  not  only  from  the 
evidence  related  above  but  also  from  the  facts  in  the  record 
which  show  that  plaintiff  obtained  from  his  brother-in-law 
a  mortgage  on  the  garage  which  later rhoused  M  &  C;  that 
his  only  compensation  during  this  period  was  $15  per  week* 
and  the  fact  that  the  record  indicates,  If  it  does  not  con- 
clusively show,  that  plaintiff  helped  Ugaste  made  a  success 
of  the  M  &  C  enterprise. 

The  record  leaves  no  room  for  any  inference  what- 
ever of  any  unfairness  on  the  part  of  plaintiff  with  respect 
to  Ugaste  in  the  M  &  C,  Blue  Cab  and  Safety  Maintenance  trans- 
actions.  The  M  &  C  is  the  key  transaction  and  must  be  viewed 
as  it  was  in  1939  when  it  was  acquired  for  $1800,   The  testi- 
mony does  not  show  clearly  who  made  the  loan,  whether  it  was 
Radio  Cab,  Ugaste,  or  Ugaste,  Grlffing  and  plaintiff.   It 
does  show  that  the  latter  three  were  with  Mr,  McKernan  when 
the  money  was  paid  over,  McKernan  says  that  he  "loaned  the 
$1800  to  the  company  which  was  for  the  purchase  of  M  &  C 
Motors,  Inc, ,  as  I  remember,"  This  "company"  would  be 
Radio  Cab. 

That  consideration  aside,  it  is  clear  that  plain- 
tiff's car  was  sold  and  the  proceeds  went  into  the  business. 
Thus  even  if  Ugaste,  himself,  were  the  sole  borrower  of  the 
$1800  original  investment,  plaintiff's  investment,  the  only 
personal  cash  Investment  made  in  the  transaction,  is  the 
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foundatlon  and  confirmation  of  Ugaste's  statements  that 
plaintiff  had  a  one  third  Interest  at  the  time,  and  the 
basis  for  Issuing  plaintiff  a  certificate  for  one  third  of 
the  stock  subsequently. 

Plaintiff's  Investment  went  beyond  any  call  of 
duty  as  attorney.  It  Indicates  an  Intelligent  estimate  of 
the  potential  business  skill  of  Ugasfie  and  plaintiff's  faith 
In  the  Joint  enterprise.  Moreover,  subsequently  plaintiff 
was  responsible  for  obtaining  the  $10,000  mortgage  which 
enabled  M  &  C  to  purchase  Its  new  M  &  C  garage.  Plaintiff's 
M  &  C  stock,  In  the  same  amount  and  to  the  same  extent  as 
the  Ugastes,  was  used  as  collateral  to  secure  the  funds  for 
acquisition  of  Blue  Cab  and  Safety  Maintenance.   The  agreement 
of  sale  states  that  Ugaste  purchased  Blue  Cab  and  Safety 
Maintenance  "on  behalf  of  himself  and  others...."  He  was 
obligated  to  the  same  extent  as  the  Ugastes  for  repayment 
of  the  loan.  He  participated  In  the  negotiations  from  the 
beginning  and  worked  out  the  consummation  of  the  deal.  He 
served  as  president  of  Blue  Cab  and,  In  the  role  of  attorney, 
served  as  Its  labor  relations  counsel. 

Similarly  with  Du  Page  Motors;  Plaintiff's  M  &  0 
stock,  as  well  as  the  Ugastes,  was  collateral  for  the  original 
$2000  as  well  as  the  $10,000  subsequently  Invested.   He 
participated  In  the  negotiations  and  aided  In  consummating 
the  deal. 

The  record  also  disclose?  that  at  the  outset  pf 
the  Joint  enterprise  Ugaste  was  a  mechanic,  with  little,  If 
any,  education.  The  Inference  Is  clear  from  all  the  testimony 
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that  he  was  not  sure  of  himself  at  the  outset  and  needed 
the  help  and  ability  of  plaintiff  to  guide  him  and  to  be 
a  part  of  the  M  &  C  enterprise.   The  venture  was  at  first 
highly  speculative.   No  one  could  foretell  what  success 
there  ultimately  would  be.   Plaintiff  was  willing  to 
speculate.  He  contributed  not  only  his  time  and  effort 
but  his  money  as  well.   The  record  Is  not  consistent  with 
plaintiff  In  the  role  of  a  ^15  per  week  attorney.  There 
Is  convincing  supoort  of  the  theory  of  plaintiff's  owner- 
ship, acquired  In  fairness,  In  M  &  C  which  carried  over, 
also  In  fairness.  Into  Blue  Cab,  Safety  Maintenance  and 
Du  Page  Motors. 

Where  a  master  has  heard  the  evidence  and  made 
findings  of  fact  which  are  approved  by  the  chancellor, 
this  court  will  not  disturb  those  findings  unless  they  are 
against  the  manifest  weight  of  the  evidence.   Bchwartzentruber 
V.  Stephens,  8  111. 2d  222.  We  cannot  say  that  these 
ultimate  findings  of  the  master  with  respect  to  plaintiff 
Interests  In  M  &  C,  Blue  Cab  and  Safety  Maintenance 
__Du_Pag^are  against  the  manifest  weight  of  the  evidence. 
Nor  can  we  conclude  that  the  master  made  his  findings  upon 
a  "mere  preponderance"  or  that  the  master  and  chancellor 
Inverted  the  burden  of  proof  In  the  case  to  the  prejudice 
of  defendants. 

Documentary  evidence  Is  relied  upon  by  defendants 
to  show  inconsistencies  In  plaintiff's  version  of  his  stock 
ownership  in  M  &  C,  such  as  the  Income  tax  returns  reflecting 
stock  interests  in  the  company.   These  tax  returns,  however. 
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are  explained  away  by  plaintiff  s  testimony  and  by  other 
exhibits  In  the  record.   For  Instance,  the  Income  tax  returns 
for  the  years  19^1,  19^2,  19^3  and  19^^  show  plaintiff's 
ownership  as  one  share;  but  General  Finance,  In  19^^» 
received  certificate  number  10  for  100  shares  of  M  &  C  in 
plaintiff's  name.   There  is  an  apparent  mystery  why 
G-rlfflng,  witness  for  plaintiff,  made  no  claim  through  the 
years  for  the  third  Interest  he  was  to  have  in  M  &  C.  We 
cannot  say  the  master  was  wrong  in  finding  that  charges  of 
misconduct  in  working  for  Ugaste  posed  a  dilemma  for  G-rlfflng 
which  the  latter  resolved  by  abandoning  any  claini* 

Defendants  further  claim  that  plaintiff's  suit  is 
barred  by  "gross  laches  and  by  limitations."   They  argue 
that  plaintiff's  claim  arose  in  1939  and  became  fixed  at  the 
latest  In  19^6  when  General  Finance  turned  over  the  pledged 
stock  to  Ugaste;  and  that  the  suit  filed  In  1952  was  too 
late  and  worked  a  disadvantage  to  defendants  by  reason 
of  testimony  made  unavailable  by  the  delay.  The  record  shows 
that  some  of  the  documentary  evidence  was  unavailable  as 
early  as  19^2;  that  one  possible  witness  was  lost  track  of 
In  19^3;  and  that  another's  Importance  was  not  suggested. 

Plaintiff  testified  that  he  was  informed  in  19^8 
that  General  Finance  had  the  certificate  and  that  he  did 
not  learn  of  the  conversion  by  Ugaste  until  1952.  His 
testimony  was  corroborated  by  credible  evidence.   Plaintiff 
Insists  that  Ugaste  concealed  the  fraud  from  plaintiff  until 
1952  when  It  was  discovered  by  the  latter  for  the  first  time. 
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There  Is  room  for  the  Inference  that  Ugaste  deliberately 
concealed  from  plaintiff  knowledge  that  Ugaste  had  converted 
the  certificates.   The  record  shows  that  plaintiff's  employ- 
ment as  defendants'  attorney  ended  In  19^9,  and  plaintiff 
testified  that  in  19^9  Ugaste  spoke  to  him  about  an  exchange 
of  plaintiff's  Interests  in  the  companies  but  that  Ugaste 
did  not  tell  him  of  the  M  &  C  stock  conversion.  We  think 
that  the  record  supports  the  conclusion  that  the  fraud  was 
not  discovered  until  1952  and  that  the  suit  is  not  barred  by 
reason  of  his  delay  in  asserting  his  claim. 

Defendants  also  contend  that  plaintiff's  suit 
should  be  barred  because  of  the  latter' s  unclean  hands.   It 
is  enough  to  say  of  this  contention  that  there  is  no  evidence 
that  plaintiff's  hands  were  unclean  with  respect  to  defendants 
in  the  transactions  Involved  in  this  suit,   (See  Evangeloff 
V,  Evangeloff.  i^03  111.  118,  126,) 

We  have  examined  findings  number  6,  9,    20  and  25 
against  the  claim  made.  We  find  only  an  inconsequential 
error  in  nxwiber  9  and  no  error  in  the  other  findings.   The 
master's  report  does  not  come  within  the  rule  in  Jonen?  v. 
Koepke,  38?  111.  97>  relied  on  by  defendants,  and  the  report 
should  stand. 

For  the  reasons  given,  the  decree  is  affirmed. 

AFFIRMED. 
FEINBERG,  J,  CONCURS, 
LEWE,  J. ,  TOOK  NO  PART. 
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APPEAL  FROM 

MUNICIPAL  COURT 
OF  CHICAGO 


/^7087 

BASIL  KAPAS, 

Appellant, 

V. 

MATTIE  ANDERSON  and  CORRINE  POLLARD, 
Appellees. 


MR.  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  action  was  brought  upon  a  note  in  the  sum  of 
$2317*99«   Upon  a  heai'-lng  by  the  court  without  a  Jury,  the 
court  entered  judgment  for  $43.83  In  favor  of  plaintiff. 
Plaintiff  appeals  and  complains  the  judgment  should  have  been 
for  a  larger  amount.   The  judgment  oraer  recites  that  the 
court  heard  evidence.   The  evidence  is  not  preserved  by  a 
report  of  proceedings,  and  we  are  bound  to  assume  that  the 
evidence  justified  the  Judgment.   Under  the  Practice  Act  it 
is  incumbent  upon  the  party  complaining  to  preserve  the 
evidence.   Lukas  v.  Lukas,  381  111,  429;  Ferro  v.  Daros,  343 
111,  App.  267;  A. B.C.  Loan  Co.  v.  Campbell,  1  111.  App.  2d 
297. 

Plaintiff  contends  that  the  record  discloses  the 
court  stated  all  the  evidence  in  rendering  its  decision.   The 
record  does  not  bear  out  this  contention.   It  discloses  that 
the  court  merely  gave  its  reasons  for  its  conclusion,  and 
also  said  tnat  it  was  "basing  its  conclusion  on  the  evidence 
produced  at  the  hearing,  plus  the  intentions  that  were 
reflected  in  the  note." 

In  the  absence  of  a  report  of  proceedings  there 
are  no  questions  presented  upon  this  appeal,  and  the  judgment 
is  therefore  affirmed. 
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STh'x'B  OF  ILLINOIS 
iilPELLiiTt;  COURT 
THIRD  DIoTKICT 


October  Tenn,   A,   D,    1957. 


General    No.    101  v3  9 
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Louis   Denner, 


Plaint  if  f-/ippellee. 


vs. 


E3oard   of   Fire   and   Police 
CoEimis  si  oners   of   the  City  of 
Danville,    Illinois,   V,illiaja 
Hartshorn  as  Ohairman,    i.   H   . 
Kami  lie  a.s  a  I -ember  and  Ray 
G,   Roberts  as   Secretary  of 
the  J3oard  of   Fire  and  Police 
Cotuniss loners   of  the  Oity  of 
Danville,    Illinois,    the   City 
of  Danville,    Venailion  County, 
Illinois,   a   ;-unicipal  Cor /-^crstion. 


Appeal   from  the 
Circuit  Court   of 
"/enailion  County, 


Defendants-i-:.ppellant3,    i 

RHYNOLDa,   J. 

This  is  an  action  under  the  administrative  Review   ;'ct, 
brought  by  the  plaintiff-appellee  Louis  'anner,  for  review 
of  an  order  of  the  Board  of  Fire  and  r-olice  Coit'iirdssioners  of 
the  City  of  ;.)anville,  illin.-iE,  fino'ing  Louis  Danner  guilty  of 
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conduct  tending  to   destroy  the  good   order  and  efficiency  of 
the   Police  Department  of   the  City  of   Danville,   and  ordering 
him  oeraajiently  suspended   from  duty  as  a  policKnan,      The   cause 
was  heard  by  the  Circuit  Covirt  of  Vermlion  County  on   review 
of  the  Board's  action  and  order,    and  the  Circuit   Court   reversed 
the    'ooard's  order  on   the   ground  that   it   was  against   the  manifest 
weight   of  the    evidence,      Froi'i  the  order  of   the  Circuit   Coiirt, 
the   cause  coiaes   to   this    court. 

On  Cepteiiber   1 ,    195  6,    Darrell  'ivehjaieyer  was  assaulted   in 
front   of   or  near  the  hoiae   of   Louis   "Oanner,      i.rs,    Uetty   Ervin 
had   requested   V.ehmeyer  to  take  her  to   the   Danner  home   to   look 
for  her  husband,    having  been   told  that   her  husbanci  r,iight   be 
v.'ith  the   Danners,      wehiaeyer  was  driving  -viith  i"rs,    Jirvia  and 
her   sister   rJaomi  Carl   beside  him  in  the  front    seat,      iis 
Wehiaeyer  drove   up  to  the   Danner  hoiae,    _sob   Oannar,    a  brother, 
canie   out,    got    into   his    car,    sxv'itched   on  his   lights,    started 
up  and   forced  the    ,;e}-uaeyer   car  up  on  the  lawn   cf   the  hoae 
across   froirt  the   banner   hone,      .-.   few  HiOrients   later  the 
altercation  arose.      V,hy  or    for   fehat   reasOii    ,>ehineyer  was 
assaulted  was  not   shown   oy  any   of  the  evi.ience   in  this    cause. 
ViTnile  the  altercation  v/as   going   on,    i..rs,    Crvin  got   out    of 
the    car  and   ran    to   the   hone   of  ...arvin   Isenhov.er,    -who  lived 
just   across   the   street    froia   the  Louis    Dinner  hone,    '<^ivl   asked 
Mrs,    Isenhov,'er  to   call   the   police,      i-/hiie   still   on   the 
Isenhower  oroperty,    j-rs,    ^^rvin  vas  assaulted  by  a   sister  of 
Louis    banner,    jlrs,    Ivoy  Ruggles,      The   reason    ior   the  trouble 
betveen   '  rs ,   Ervin  and     irs,    Juggles   is   not    explainoo  anywhere 
in  the   evi  Jen  ce. 
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On  Septeiiiber   10,    1S56,    sworn   charges  were   filed  by 
Wehir.eyer  Qr.d     "xs,    3rvin  with  the  Board  of   Fire  and  Police 
Commissioners   of   the  City   of  Janville,    charging  Louis   Danner 
with  the  assault,    beating   ani  injury  of   v<ehiaeyer,      Notice   of 
a  hearing  on  the   charges  was  given  by  the  Board,    a  copy  of 
the   charges   given  Danner,    and  on  oepteAnber   28,    1S56,    the 
hearing  was  held,      Danner  was   present    represented  by   counsel. 
Objection  vas  made  on  behalf  of   Danner  to  the  hearing   on   the 
grounds   that  the   charges  were  not   delivered   t'^^   the  Board 
through  the   C'hief   of   Police  anc   to   the  appearance  of   special 
counsel    for  the   Eioard,      Both  the   objections  were   overruled. 
Only  the    two  ccniplainl'-y   witnesses   were   allowed   to  testify, 
and  although   it    appears   that   there  were   other   eyevdtnesses, 
the   Board   sustained   objections   tc    the    teotinony  of   these 
witnesses,    on   the   ground   that   their  names   had  not  been  given 
to   Danner   prior  to   the  hearing, 

i'rs,    ;'rvin  testified  positively   that   Louis   Danner  pulled 
at   \iehnieyer   in  his   car   and   assaulted   hit;,  by  beating  hiw  about 
the   neck   end  faca,      3he   testified    that   she  had  knoxvn   l.-ouis 
Danner   for  ab-jut    f-:  ur   ^'ear-i^,    a.;id   further  identified  him   in 
open   court  as   the   can   she   saw--  coromit    the   assault   upon    .,ehrne3/er, 

V.'ehnjeyer  testified  that  he  had  known  Louis  Danner  for 
about  eight  iricnths,  by  sight  only,  lie  also  identified  hia 
in   open    court   as  the   ^ne  vmo  coianitted  the  assault   upon   him. 
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Both  TTrs,  Errin  and  W'ehmeyer  testified  that  diiring  the 
time  the  beating  vas  taking  place,  Louis  Dannef  was  cursing 
and  threatening  Wehmeyer. 

The  vdtnesses   in  behalf  of  Louis   Danner  were  himself, 
his  brother  Bob   Danner,    his  brother-in-law  2oy  Ruggles,    his 
sister  ?  rs,    Roy   Ruggles,    his   wife,   ;  rs.    Louis    Banner   and 
Mr,    and   ''rs,   ."  arvin  Isenhower,    neighbors, 

Robert   Danner  testified  that  i^oy  Juggles   and  not   Louis 
Danner  was   the  one  who   v/as   assaulting    iVehiaeyer;    Louis    Danner 
v/as  about   ten   feet   from  his   front  door  v;hen   the  '..'ehEeyer  car 
pulled  away;    he  tried  to  c/et  i^^uggles  to  quit  and  was  tr>'ing 
to   pull   him  av;ay  v/hen   tlie    ,  ehuieyer   car  took  off   clow::   the 
street,      Robert   Danner  further  testiried  that   Louis   Danner  did 
not    participate   in  the  altercation  at  any  time;    that   he   did 
not    come  any  closer  than  halfway  to  the   street,    and  thst   he 
did  not   use  any  profane   language.      He   further  identified 
Krs,    i£rvin  and   iiaoflii   Carl  v.'ho  were   riding   vdth   ■.;ehmeyer,    as 
sisters   of    his   wife  and  that  at   the    time   of  the  assault,    he 
was  separated  frois  his  x-xife,  ' 

r'rs,    Ruggles,    the   sister,    testified  that   she   heard   the 
cosmotion,    and  went   out   to   see  vhat  was   going   on;    at    that 
tine  her  brother  Louis  was    in   the  bathroom;    she    did  not    see 
her  brother  Louis   at   any  ti.-te   assault    .Vehiueyer;    that   she   did 
not    see   him  beat    ..ehsieyer,    and  did  not    hear  hiu»  use  any  vile 
or  profane   language.      She   adiaitted  getting   in   a   fight   v.'ith 
Betty   Ervin. 
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Mrs.    Louis    fJaaner  testified  her  husbv^nd  went   into   the 
bcthroom  to   take  a  bath,   ana   that   she   heard  the  water  turned 
on;    she  was   in   the  bedroos.  and  Louis   Danner  was   still   ia  the 
bathroom  when   she   heard  a   screaa;    she  went    outside   and  saw 
something   going    on   at   the   V,ehi;ieyer  car,      f;hen  she   got   out 
there   she   saw  her  brother-in-law  Ruggles  at  the    car  and  that 
the  door  was   open.      She  laet  her  brother-in-lav;  Bob   Dcuiner  in 
the  middle   of   the   street;    Louis   Danner  did  not   cocte  over  or 
participate  in   the  fracas  in  any  way,    aj\d  that  he   did  not   coiioait 
any  assault    one    did  not  use  any  vile   language.      Sine   testified 
further  that   when   she    caiiie  back  across   tiie   street,    siie   saw  her 
husband   standing   outside  the   house   in   his  yard, 

Roy  l-.'uggles   testified  that  he  v;as   the   one  vfho   cijae    in 
physical  contact   vith   V,e,hmeyer,    and  denied  that   Louis   Januer 
touched   i.eh.meyer   or   that   Danner  used  any  vile  or   obscene 
language  at   any  tiiiie,      -d'ter  acurdttinsj   that  he   laic;  his   hands 
on   Wehmeyer,    the  witness   on  advice  of    counsel   refused   to 
answer  any   further  questions  ai).:ut  the   assaixlt. 

Both  the   Isenhowers   testified  that   they   saw  the   fight 
between   the   two  woiac-n.      .  .r,    Isenhov/er   could  not    identify  the 
tvjo  woiaea   fighting    jn  his   porch  out   did  say   he   cculd  see  Louis 
Danner   standing   near  his   yard,    about   half   v/ay  between  his   house 
and  the   curb.       Loth  or   the   Isenhowera   testi-tied  that   they   did 
not    see  Louis   Dr:nner  assault  anyone,    or   use  any  vile   language. 


herd 


(:t  :t«  no  xsnlop  i?ni/{:t9i^8 

.    loob  erii     j 

..  b  .^iffl   dill 


'/IS  »u/  ion  bib 


arfw  :t6f{t  T«r{*-ti/1t 


leii/iiC.   alijod  ft..f{i 


oLxiBfi 


tis  0pBi;jonaI 


.  1r iitSisaib  wii 


fdgll 


Biii  xlxinBoi   .lor;  b.'  orin»el 

;arfJ  Ifirfi^  b©lli:i«4#i  eiewoiinae. 


.T9wcrtn«al  ©lii  /iio^i 


ijv-Jsd 


.Il-oJ    9v 


Louis   Banner  testified  that  he  did  not  knov  ushmeyer,    had 
never  seen   hia;    he  knew  oetty   Ervin,    the   sister  of  his  brother 
3ob's  v/ife;    he  was   taking  a  bath  when  the  trouble  started;    he 
heard  a   cry   sutsioe,    xaore  or  lass   a   scream,    and  that   he  put   on 
sandals,    pants  and  a  tee  shirt,    and  went  to   the   front  door. 
He   testified  that   he   noticed   scuffling   across   the   street 
betweeii  two  women.      Mrs,    Louis   Banner  aiid  ijob   Danner  went 
across   the    street   to    separate  tiie   woaen.      He   told  thera  to 
come  back   and  get   in  the  house.      He  got   half   way   across   and 
by  that   time   his   brother  had  broken  up  the   fight,      lie   at  no 
tiffie    saw  ^-t'eluaeyer,    did  not  know  him,    uid  not   acsault    ive^Tiieyer 
or  anyone,   and   did  not    use  any  vile   language   or  threaten 
anyone, 

while    the    identity   of   th:s   assailant   ot    .vehuieyer   is 
disputed,    certain   other  raatters  are   un.jisputeo, 

1,  she    trouble  to-.k  place   in   front   of   or   near  the   bciae 
of    Louis     -anner, 

2,  The   brother  i^obert   Janner  drove   Ids   car   so    as   to 
force  the    v.ehmeyer  car   up  over   the   curb  and   on 
the  lawn, 

3,  Wel'crieyer  ivas   assaulted  and  abused, 

4,  '-rs.    Betty   /.rvin   wae   assaulted  en   the   li;enhov;er 
porch, 

5,  Louis    Danner,    a  police  oxficer  luacie  no  arrests   or 
reports   of  any  distvirbance. 


xadScnd  Bid  ^c  leii. 
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This   is  not   a  matter  of   a  mistake.      One   group  of  %d.tnesses 
or  the  other   is   not   telling   the   truth,      xhe   t\\'o   coaiplaining 
\d.triesEes,    Darreil    ..ehineyex,    and  betty   i^rviu,   are  positive  in 
their   icentifi cation   of  Louis   Dc-nner  as   the  assailant.      They 
say  they  know  him.      Xhey  testily  he  v^as   the  assailant. 

To  the    contrary   is    the  testiaony  of   Louis    Danner,    his 
wife,   his    sister,    his   brother-in-law,    his  brother^,    aid   tv.'o 
neighbors.      The   neighbors,    the   Isenhovvers,    are  net   so   positive 
that   Louis    Dinner   did  not    ccrruftit    an  assault,    but   they  did  not 
see  hiia  do   so,      Juggles,    the  brcther-in-lav  says  he   is   the   one 
who  corfiinitted   the   assault,   but    refuses  to   say   further  than 
that   on   advice   of    counsel. 

If  the  ffiethoc    of   tieterEiining   the  truth  of   any  oisputed 
matter  v?£s  by   counting   the  nuiiiher   of   -witnesses  oi\   one   side 
and  balancing   thei;.   against  the  nuirJoer  on   the   other   side,    the 
r.ethoQ   \7oulc  be   siiui>]e.      The   preponderance  or  the  evidence 
vould   be   OK   the   Danner   side,     but    nuiufoers   of  witnesses  are 
not   the   sole  aeterxaining    factor   in   cases   of  this  kind. 

The   Board  or    i'ire   and  Police  Coiaudssioners  of   the   City 
of   Danville,    sat   as  a   jury    in   this   cause,    to   determine   'whether 
or  not    tlio    charges   against   the  policeLian,    :.;Ouis    Danner,    vsQre 
true   or    false.      They   had   the   cuty   to   sift  the   truth  froiu  the 
falsehooo  and  the   facts   froa  the  misrepresentation.      They  had 
to  consider  not    only  tlo    evidence  of    the   '.vltnesses,    but   their 
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conduct,    demeanor   or  bearing  v«hiie   testifying   on   the  stand; 
their  purpose   or  designs,    if   any,    in  so   testifying;    the 
likelihood  of  the   truth  of  their  testiiaony  and  niciny  other 
factors.      The   Board  fotmc   hiia  guilty  and  ordered  hia  permanently 
suspended  from  duty  as  a  policeman. 

This   decision  was   reversed  by  the  Circuit   Court   of 
Verrailion  County,    that  court   holding   that   the   decision  of 
the  Board  of   Fire   and  Police  Coioiais 5 loners  was   against   the 
Kianifest  v/eight   of   the  evidence. 

The   case  of   I'rezner  v.    Civil  Service  Coa.,    398   111,    219, 
is   relied  upon  by   the   plaintiff-appellee   in   support   of   the 
action  taken  by   the  Circuit   Court.      In    that   case,    the    fi;'.dings 
of   the   Civil   .-crvice  Con^riission  v/ere   reversed  for   the   reasons 
that   the   order   of   the   hearing   board,    as  duopted  by   the 
comiaission,   vas  against   the  iianifest   v/eight   of   the  evidence, 
■was   not    supportec'  by   substantial   evidence   in  the   record,    and 
did  not    Gonforu  t..    the  eviuence   in  xhe  cause.      In  the   case  of 
Brovm  ohoe^  Co,,   v.    Gordon,    405   111,    384,    the  evidence  was   far 
from  clear   ana  convincing   and  the   Court   in   that   case   held   that 
the    reviev^/ing   court  had  a   duty   to  review  the   proceedings,    and, 
if    the   findings   are  against  the  aanifest  v/eight   of   the   evidence, 
to  set   aside   the   decision.      The    doctrine  as    set   out    in   th.ose 
tv/o    cases   is,    in   the   main,    the    sa...G   rulo  for   revie"v:   of   other 
cases,    \\i]iether  it   be    the    decision  of  a   juogo   or  jury.      Ix    the 

decision   is   against   the  Manifest   v;eight    of   the  evidence,    it 
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should  be   reversed.      This  brings   up  the  .matter  of  hov;  the 
weight    of  the   evidence  shall  be   arrived  at   in  .adiiiiaistr6.tive 
agency  hearings,      Az  xve  heive  said  it   is   not  by  riuiobers  alone. 
In  the   case  of  GimiD  Co.   v,    Iro  us  trial   Coia,^    411   111,    195,    the 
Court   there  said:".. the   Industrial  Cosuiiission,   under  our 
statutes,    has   the  pxisiciry   function  of    oeterreining  facts, 
(deCarrion  v.    Industrial  Corr..    370    111,    474.)      It   raust   hear  and 
judge   the   credibility   of   the  various   witnesses,    sift   the 
e\ddencc,    determine  where    ihe  prepondsreaice   of    the   evidence 
lies,    and  then,    upon   such  determination,    render   its   decision. 
(Grepps   V,    Industrial   Com,    402   111,    606.)      Vie  are   not    entitled 
to   diet,arb  a   decision   of  the   Indiastrial  Coim-dssion   unless 
such   decision   is   luanifestly  agai.ist   the  weight   of   the  evidence 
or   has  ri-    sulDsta.ntial    foundaticn   in  f'-^ct."      i^nd  in   the   3aii;e 
case,    on   -jage   199,    the  Court   continuing,    saic:      "It   is   not 
necesser:/   to    dwell  at   length  on  the  various   conflicts    to  be 
found  in    the   evidence   g^ven   b/   the  v/iLnest^es   at   the   necrings. 
The   controllinc    factor   is    that   there   is   a  conflict   io   the 
evidence.      It   goes  with;>ut    citation   of   authority   thot   under 
our   lav;  the   weight    of   t}\e   evidence  dees   not    cepenc  oi,  the  n-ap.u.>er 
of   ■ftdtnesGes   testifying   or   the  ariiount  of   eviaence   couriiled. 
Our   theories   are  buixt   ou   a  raore  wio'espreud   fcuiidation,      fhe 
little  differences   in    speech,    the  carriage,    the   tone   of   voice 
and  laany   other   factors  w'-iich    cannot  be   ccntained  i:\   the   dry 
printed  vords   of  a  transcript   also   have  bearings   on  the 
decision,      fheae    factors   can   only  be  of   ^^/eight   tc.    the   person 
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APPELLATE  COURT 

THIRD  DISTRICT 

OP  ILLINOIS. 


Louis  Danner, 


Plaintiff -Appellee , 


vs. 

Board  of  Fire  and  Polise  Commissioner's 
of  the  City  of  Danville,  Illinois, 
William  Hartshorn  as  Chairman,  A,  H, 
Kamille  as  a  member  and  Ray  G,  Roberts 
as  Secretary  of  the  Board  of  Fire  and 
Police  Commissioners  of  the  City  of 
Danville,  Illinois,  the  City  of 
Danville,  Vermilion  County,  Illinois, 
a  Municipal  Corporation, 

Defendant  s-.Appellants . 


Appeal  from  the 
Circuit  Court  of 
Vermilion  County 


Gen.  No.  10139 


The  Court  having  considered  the  Petition  for  Rehearing 
filed  by  the  Plaintiff -Appellee  in  the  above  entitled  cause,  and 
being  now  sufficiently  advised  of  and  concerning  the  premises, 
it  is  ordered  that  the  opinion  filed  in  said  cause  on  December  19, 
1957,  be  and  the  same  is  hereby  modified  by  striking  pages  10,  11, 
12,  13  and  1^  and  inserting  in  lieu  thereof  pages  10,  11,  12  and 
13  attached  hereto,  and  it  is  ordered  that  said  Petition  be  Denied, 
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Burton  A,  Roeth 
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or  persons  who  saw  the  witnesses  and  heard  thesi  testify* 
Because  of  these  values  we  have  taken  the  position  in  our  law 
that  once  the  Industrial  CoiSffiission  has  determined  the 
credibility  of  the  witnesses  and  decided  «^ere  the  preponder- 
ance of  the  evidence  lies,  we  cannot  upset  that  decision  un- 
less it  has  no  substantial  foundation  in  the  evidence." 

In  the  case  of  Turner  v.  Industrial  Com».  393  111.  52^, 
at  page  535,  the  Court  said:   "The  rale  is  firraly  established 
that  it  is  the  province  of  the  Industrial  Commission  to  draw 
reasonable  conclusions  and  inferences  from  evidentiary  facts 
in  workmen's  compensation  proceedings,  and  the  courts  are  not 
privileged  to  set  aside  factual  findings  of  the  cosimission, 
unless  they  are  aianifestly  against  the  weight  of  the  evidence. 
In  short,  a  decision  of  the  Industrial  Cc^araission  should  be 
set  aside  only  where  it  is  without  substantial  foundation  in, 
or  is  .Tsanifestly  against  the  wel/rht  of, the  evidence."  And 
the  court,  after  citing  a  number  of  cases  in  support  of  that 
point,  continues  by  saying:   "The  determination  of  where  the 
preponderance  of  the  evidence  lies  is  pre-erainently  a  function 
of  the  Industrial  CoiaQission.^ 

The  findings  and  conclusions  of  the  administrative  agency 
on  questions  of  fact  are  to  be  considered  prima  facie  true  and 
correct.  Molting  v.  Civil  Service  Go^Ttlssion,  7  111.  App.  2d 
147. 

In  the  case  of  Kinney  v.  County  Board  of  School  Trustees. 
7  111.  App.  2d,  Ztt,  in  discussing  the  rule  that  the  findings 
of  an  administrative  agency  are  deemed  to  be  prima  facie 

correct,  the  Coxirt  said:"o..the  court  is  not  authorized  or 
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privileged  to  substitute  its  judgment  for  that  of  the  agency 
unless  the  findings  of  the  agency  are  not  supported  by  sub- 
stantial evidence.  Produce  Terminal  Corp.  v,  Illinois 
Commerce  Commission  ex  rel.  Peoples  Gas  Light  &  Coke  Co, 
414  111.  5^2;  Department  of  Public  Works  &  Bldgs,  v,  Lewis, 
411  111.  242;  Mohler  v.  Department  of  Labor,  409  111.  79; 
People  ex  rel,  Loughry  v.  Board  of  Education  of  Chicago,  342 
111.  App,  610,  This  is  particularly  true  where  the  adminis- 
trative body  is  vested  with  discretion  in  making  a  determin- 
ation," 

In  the  case  of  Lorenson  v.  County  Board  of  School  Trustees. 
13  111,  App.  2d  46^,  where  the  evidence  was  conflicting,  the 
Court  said:   "A  court  is  not  privileged  to  substitute  its 
judgment  for  that  of  an  administrative  agency  if  there  be 
sufficient  evidence  in  the  record  to  support  is  findings." 
Citing  Smith  v.  Board  of  Education.  405  111.  143;  Community 
Unit  District  v.  County  Board  of  School  Trustees  of  Sangamon 
County.  9  111.  App.  2d  116, 

If  the  order  of  discharge  is  supported  by  the  evidence, 
it  is  not  within  the  province  of  the  trial  court  to  distiarb  the 
findings.  Martin  v.  Civil  Service  Commission ^  7  111.  App.  2  d, 
12g.  Oswald  V.  Civil  Service  Com..  406  111.  506;  Kulczyk  v.  Board 
of  Fire  &  Police  Com'rs..  344  111.  App.  555;  Samter  v.  Depart- 
ment of  Public  !■  elf  are.  9  111.  App,  2d  363. 

In  the  Drezner  v.  Civil  Service  Commission  case,  supra 
the  court  held  that  the  findings  of  the  Civil  Service  Commission 
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shoiild  be  reversed,  on  the  grounds  that  the  findings  were 
against  the  manifest  weight  of  the  evidence,  were  not  supported 
by  any  substantial  evidence  in  the  record  and  did  not  conform 
to  the  evidence  in  the  cause.   In  the  Brown  Shoe  Coapany  v« 
Gordon  case  supra,  while  there  were  a  number  of  witnesses  avail- 
able, only  one  testified  and  this  the  court  held  was  not 
sufficient. 

The  cases  cited  here  are  varied.  There  are  cases  of 
school  boards.  Police  and  Fire  Department  boards,  the  Civil 
tJervice  Commission,  the  Industrial  Commission,  and  yet  the 
rule  as  to  their  decisions  or  that  of  any  administrative 
agency  on  questions  of  fact,  is  uniform,  lirst,  the  decisions 
are  to  be  regarded  as  prima  facie  correct  and  true.  The  de- 
termination of  where  the  preponderance  of  the  evidence  lies 
is  pre-eminently  a  function  of  the  administrative  agency. 

In  this  case,  there  appeared  before  the  board  as  complain- 
ing witnesses,  two  witnesses  who  not  only  positively  identi- 
fied the  policeman  Louis  Danner,  but  were  equally  positive 
that  he,  and  he  only,  committed  the  assault.   Against  this 
positive  testimony,  is  the  testimony  of  the  policeman  Louis 
Danner,  his  wife,  his  sister,  his  brother,  his  brother-in-law, 
and  two  rather  vague  neighbors.  The  Board  of  Fire  and  Police 
Commissioners  of  the  City  of  Danville,  determined  where  the 
weight  of  the  evidence  rested  and  believed  the  two  witnesses 
as  against  the  testimony  of  the  Danner  family.  This  they  had 
the  rifht  to  do  and  the  Circuit  Court,  where  the  decision  was 
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not  manifestly  against  the  weight  of  the  evidence,  did  not 
have  the  right  to  reverse  the  decision  of  the  Board, 

In  this  case,  there  is  ample  evidence  to  support  the 
decision  of  the  administrative  agency,  and  the  judgment  of 
the  Circuit  Court  of  Vermilion  County  viill  be  reversed,  and 
the  decision  of  the  Board  of  Fire  and  Police  Commissioners 
of  the  City  of  Danville ,  Illinois,  entered  October  2,  1956, 
vd.ll  be  affirrped. 

Reversed, 


-13-  ^^V 


ioti  bib   ,soc:©Liv©  aftd  lo  Jfrij? ;  xl^^telinsK  ;ton 


.I;9C^^•ve£ 


or^-p.er5uns   who    sav;  the  v/itriesses   and  heard  thein   testify. 

Because'-<?f   these  values  ve  have  taken  the  positioxt  in   our  law 

that   once   the   Induistrifil   Coir.mission  has   dotorrained  the 

credibility  of  -the   ■witnesses   and  decided  where  the   preponderarice 

of   the   evidcitce   li'^s,    "w-e   cannot   u;;>set    that   decisiox;   unless   it 

has   no   substantial    foundatian   in  the   evideacs," 

In  the   case   of  Turner   v.    IndMstricil  ^.qei.  .    393   I.-.l,    528, 

at   page   535,    the  Court   aald:      "The   ruVe   is    firmly  established 

that   it   is   the    provi'-ice  of   the   Industrial   Coioaissio.n   to  draw 

reasoriable   ccnclusiDns  and  int'srences  fro^i  evidentiary  facts 

\  / 

K 

in  woricaen's    compensation   proc-ge^ings,    and   the   courts   are  not 

\ 
privileged  to   se!:  aside   factual    findings   of   the    cOiUrdsoion 

\ 
unless   they  ara  .,anif estljF'  against  t^e  x-^eight    of   the   evidence. 

In   short,    a   decision   of   the   Industrial.Coaiaissioa   shoulo.  be 

set   aside  only  where,  it   is   without    subst"5i"itial    founvjaticn   in^ 

or   is  iuanifestly  against   the  v>-eight   of ,the',evidenoe,"     .md 

the   court,    aft^r  citing  a  nuaaber  of  cases  inXsupport  of   that 

point,    continues  by   saying:      "The   detoriai nations,  of   wh^re  the 

prepo:uieran-ce   of   the    evioence   lies   is   yjrG-er.iineA.tly  a   function 

of  the   In-dus trial    ..oumiission."  \ 

Ij^-'  -the  case   or  ;^llendorf  v.    -..   j.    c.   i..    ky .   do.i    5   111, 

2nd   164,    it  vms    said:      "Judges   are  not    free  to   rewei<;)^h    the 

evidence  en>.;   set   asitJe   th©  jury  verdict   luerely  because -^ the]/, 

as   individuals,    might   rave   arrived  at   different    cor.clusicns, 

...    Oiily  where   there   is  a   coiaplete  absence  of   probative   facts 
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to  support  the   conclusion  reached,    does   reversible  error 
appear.      (btarck   v.   Chiaogc   end  I'lorth   ;>sstem  Sailv/ay   Co, 
4  111,    ?nd   616;   Bonnier  v,   Chicago,   burlington  and  Quincy 
Railroad  Co.    2   111,    2nd   601;    wetherbee  v,    Klgin,   ^''oliet   and 
Eastern  Hailroad  Go,    191   t'ed,    2ud  302,)" 

The   findings  and  conclusions   of   the  adaiinistrative 
agency   oa  questions   of    fact   are  to   be   coasio&rea  priaa   facie 
true   and   correct,      Jolting   v.    Oivil    -.ervice  Coioaission.    7   111* 
App.    P.nd   147, 

In  the   case  of  f-linney  v.   County  board  of  -school   xrustees^ 
7  111.   .-i-pp,   2nd,    286,    in  oiscussin.j    the  rule  that  the   findings 
of   an  adrainistrative   agency   are  aeanea   to   be  priiaa   foicie 
correct,    the   Court   3aia:",,,t.'';e    court   is  net   authorized  or 
privileged  to    substitute   its   judgr.ent    for    th<::t   of   the  agency 
unless   the    findings   ci    the  agency  are  not   su'^jorted  by    sub- 
stantia:!  avidGncQ.      Produce   Teriuinal   ■J.oip,   v,    Illinois 
CoraEierce  Cofn.rsiission   ex   rel ,    l-eoples   Gas   Light   t*  Coke   Co., 
414   111,    582;    Department   of    Public   v.orks  6^  bldga.    v,    Lewis, 
411   111.    242;   Lohler  v.      spartnient   of   Lab;r,    409   Hi.    79; 
People   ex   rel.    Loughry  v.   ;.oard  of    education   oi   Chicago,    542 
111,    -pp.    610.      This    is   particularj.y   true  vhere   the   adminis- 
trative boc!y   is    vested  vdth  riis.jretioa   in  Eidking  c.   determi- 
nation. " 

In   the   case  of   Lorenson  v.   County  board  of  ,.>chool   trustees , 
13   111.   App.    2nd  4o8,   t.-/hero  the   evidence  \-:s.c   conf lictip.g,    the 
Court  said;      "n   court   is   not   privilegea  to   substitute  its 
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Judgment   for  that  of  an  administrative  agency   if  there  be 
sufficient    evidence   in   the   record  to   support   its   findings," 
Citing  Siaith  v.    board  of   Education,    405  111.    143;    Coi.iRiunity 
Unit   District  v.    County  xioard  of    school   Trustees  of  K>aiiqaiaon 
County,    9   111.   j<.pp,    2nd   lib. 

l_It   is   the  duty  of   the  court  xinder  the  Adzninistrotive 
Seriew  .-.ct,    t-.'    exainine   the    record  and   determine  whether  the 
findings   of  the   coirunissio.-i   are   suppcrtod  by  any   evidence, 
Harrison  v,^  Civil   liervice  Coiaaissicn,    1   111.   2nQ  137;    l4oretti 
V.    Civil  Service  Board,    2   111.    ■^^pp.    2nd,    89, \    If  the  order  of 
discharge   is    supported  by  the   evidence,    it   is   not   vdthin  the 
province  of   the   trial   court   to   disturb  the   finding.      t-lartin   v. 
Civil   Service  Cpaiaission.    7    111.   .-.pr),    2nd    128,      Oswald  v. 
Civil   Service  Coin.,    405  111,    596;    S^ulczylc  v.   Board  of  Fire  ;3; 
Police  Cpp.'xsnj    314   111,   .-.pp,    5  55;    Serarer  v.    Department   of 
Public   '..elfare,    9   111.   .:.pp,   2nd   363. 

In   the    Dresner  v.    Civil   ..  ervice  Ccraaission   case,    supra 
the   court   held  that  the   findings   of  the  Civil    service  Coiioaission 
should  be   reversed,    en   the   grounds  that   the   findings  v.ere 
against  the  .-aid f est    v/eirjat   of   the  evidence,    vrere   not   supported 
bj'   ar.y  substantial   evidence   in   the   record  and   did  not    cc  nform 
to   the    evidence   in   the  cause.      In   the   Drovn  Shoe   Co-i:t;:.>any  v. 
Gordon  case   supra  v-hile  there  were  a   nusrljer   of   vitr.esses 
available,    only  one   testified   and   this  the   court   held  waa  not 
sufficient . 
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The  cases  cited  here  are  varied.      There  are   cases  of 
school  boards.    Police  and   Fire   De-.art.ent   boards,    the   Civil 
Service  ConmiissiorL ,    the   Industrial    Conuriission,    end   yet   the 
nile  cs   to   their  decisions   or  thcit   cf   any  adaiaistr-.tive 
agency   on   ouestions   ol    f jct,    is   uniform.      First,    the   decisions 
are  to  be   regarded  as  prime    fecie   correct   arid   true,      decond, 
if   s\J7:ported  by  any   siibstantive   evidence,    the   decision   of   the 
ackiinistrative   agency  on.   a   question  of  fact  nust  be  upheld, 
and   only  \.-here   there   is   a   complete  absence    ,f   probative   facts 
to   support   the   ccnclusi    ns   reached,    does    reversible   error 
aptx^ar.      The   cetenaination   of   Adhere  the   preponderance   of   the 
evic'ep.ce   lies    is   pre -eFiinentl^r  a    ranction   of    the  acirni-iistrative 
ageaoy. 

In  this    case,    there  appeared  before   the   board  as   com- 
plainine   vitnessec,    t«o  vitnet^ses  v.'ho  r.ot   on]y   positively 
identified  the  policeraun  Louis   :)dnner,   iout  v/ere   equally  positive 
thi;t   he,    ao.d  he   only,    ccisiaitted  the  assault,      r.gainst   this 
positive   tectiip.ony,    is   the    testimony  cf  the  policeman   Louis 
Banner,    hie    ^rife,    his    sister,    his   brother,    his   brother- in-iavf, 
and  tvo   rather  va;ji.ie  neighdors.      The   i.^oarp  of   Fire  arid  Police 
Comiaissioner;^   of   the   ;Jity  of   Ocnvilxe,    deterirlned  rvherc-   the 
v/eight   o"    th=i  evidence   rented   -and  believed  the   tv/o   witnesses 
as   against   the   testincny  of   the   Danner   fusily.      This   they  had 
the    right   to  do  and  the  dircuit    Court,    vrhere  there  v/as 
positive    testimony  suprorti-iq   the  decision  cf  the  board,    did 
not  have  t>ie    right    to    revarse  the    decision  of   the   Board, 
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Tills    court   has    consistently  held  that    if   there   is 
subistantial   evidence   in   the   recorl  to   support    the   decision 
of   the  a-.±p.inistretive  a'^Gp.cy,    the  ceci;;io.'.i   of    tha  acliainistrative 
S-qency    sh:uld  be  upheld.      In  this    case,    there   is  azuplt-:   evidence 
to   support   the  decision   of   the  adsinistrctivo  aye-'cy,    and   the 
judcTiient    of  the  Circijit   Court   of   Verhiilion   uounty  vdil  be 
reversed,    and  the   decision   of  the  Board   of   Fire  m\d   Police 
CoKmissioncr3  of   the   ---it:/  of   D-'iiwiile,    Illin./is,    eiitered 
Octobor   2,    1956,    will  be  dffirEied, 

Reversed, 
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APPELLATE   COTJET 


STATE    OP    ILLINOIS 


October  Tertu,    A.    D.   1957" 


General  No.   101^6 


THIRD   DISTRICT 
Agenda  No.    l6 


Eiinlce   Seaman,   Administrator   of  the 
Estate  of  Dorcthj^   Eaner,    Deceased, 


Pla  int If f- Appellee , 


T8. 


Gtate   ."arm  Mutual   Automobile 
Insurance  Company,   a  Corporation, 

Defendant-Appellant. 


Appeal   from  the 
Circuit   Court   of 
Coles   County 


Soeth,   J. 

This   is  an  appeal   from  a   judgment   In  the  aroovint   of   «.15, 000.00 
plus  costs   in   favor  of  the  plaintiff,    Eunice   Seaman,    Administrator 
of  the  Estate   of   Dorothy  naner,   deceased,   and   against   the    defeadait, 
State   Farm   Mutual   Automobile   Insurance   Company,    entered  by   the 
Circuit    Court   of   Coles   County,    Illinois.      The    case  was  tried  without 
a    jury . 

The  original  and  amended  complaint  were  filed  under  IllinolB 
Revised  Statutes,  1955,  Chapter  110,  Par.  57.1.  conrconly  known  as 
the    Illinois    Declaratory   Judgment    Act. 

The   amender?   complElnt   v^as  brought   to   obtain  a   declaration  and 
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determination  of  rights,    liabilities  ar.d  duties,   under  the  terms, 
provisions  and    exclusions   of   an  auto35oblle   liability   policy   of 
Insurance   issued  and  delivered  to   Dorothy  Raner  and   David  Franklin 
Raner  by   State  Farm  Kutual  AutoEcblle   Insurance  Company.      The 
defendant   filed   an  answer  to  the  amended  complaint  and  an  affirmative 
defense.      The   plaintiff   filed   a  reply   to   the   affirmative  defense. 

The   trial   court   found  that    State    Farm    F'utual   Automobile 
Insurance  Company  was  liable   to   the    said  Eunice   teaman  as   Administrator 
of   the   Kstate   of    Dorothy  Eaner   in  the    surs   of    -'15,000.00.      This    appeal 
Is   taken  from  the    judginent. 

The   final   order  of  the   Circuit  Court   incorporates  the   facts, 

about   vjhioh  there    Ir-  no  dispute,   together   with  the  basis  for  the 

entry   of   judgment.      Since   this  order   clearly   sets  out  the    Issues 

involved,   we   set  the   satue   out   In  full,    to-wlt: 

"And  now  this  cause   coicln-';   on  to  be  heard  upon   the 
Amended  Complaint   for  Declaratory   Judgment   filed  by 
the   Plaintiff  herein  and  the    Answer  the  Defendant, 
State    Farm  Mutual   Autor^oblle   Insurance   Company,    a 
Corporation,    to  said   Amended   Complaint   for   Declaratory 
Judf'tDent   and    the  Affirmative   Defense    of   tVie    Defendant 
an:l    the   Eeply   thereof   by   the   Flaintiff   and   the   Court 
having  heard   the   evidence,    both   oral   and   documentary 
and  the  cause  being   submitted  to  the   Cohort   for  decision. 
The  Court  Finds  as  Follows: 

"(1)      That   the   Defendant,    State   Farm   Kutual   Autc- 
T.ob  lie   Insurance   Conipany,    is   a   Corporation   existing 
under  and  by   virtue   of  the    laws   of   the    State   of    Illi- 
nois and    is   duly  authorised  and    licensed   to  vjrite   and 
Issue   automobile    liability    insurence    in    said    state  and 
was   so   duly   authorized   ana    licensed   at   all  tiittes   here- 
in;   that   on   February   20,    1^54,    Defendant    Issued  and 
delivered   for   a  valuable   consideration  to    Dorothy 
Haner  and    Franklin   David  Raner,    or  either   of  them, 
its   policy   of    Insurance  number   711-791-^07-13,    In- 
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surlng  a  1950   Chrysler   four   door   sedan;    that   a   copy 
of   said   :  olicy   in  force  at   the   tl;:,e  of  the    occurrence 
has  been   introduced   in  evidence  marked  Defendant's 
Exhibit    'A'. 

"(2)      That  among  other  things,    said  policy   of   insur- 
ance  provided: 

•I.      Coverage   A — Bodily   Injury   Liability.      To   pay 
on   behalf   of   the    insured   all    sums   which   the    in- 
sur-ed   shall  become   legally   obligated   to  pay   as 
daiEBges  because   of   bodily   injury,    siclmess   or 
disease,    including  death   at  any  time  resulting 
therefrom,    sustplned  by  any  person,    caused   by  ac- 
cident  and   arlsinp   out   of   the    ownership,    mainten- 
a jce,    or  use  of   the    automobile,'; 

'II.      Defense,    Settlement,    Cupplementary   Pay   - 
ments.      As  respects  the    insurance  afforded  by  the 
other  terms   of  this    policy  urxler   coverage  A   and 
B  the   coTipanj    shall: 

'(a)      Defend  any    suit  a>rninst   the    insured 
alleging   such   injury,    sickness,    disease   or   de- 
struction and   seekinp;   damages    on  account 
thereof,    even   if   such    suit   is  groundless,    false, 
or  fraudulent;    *   *    ' 

'III.      Definition   of   Insured.      With   respect   to   the 
insurance   for  bodily   Injury   liability,    for   property 
damage   liability  and   for   medical    payments   the 
unqualified   word    'insured'    includes  any   person  or 
organization  legally  responsible   for  the  use 
thereof,   provided  the   actual   use  of  the  automobile 
is  by   the  r.aniei    insured  or  with  his   permission.'; 

that   under    'txclut;lons  •    said    -volley    also   rrovlded: 

•This    policy   does   not   apply: 

'(e)      Under  coverage  A  to  eny   obligation 

for  ."hlch  the    insured  or  any   company  as  his 
insurer  tnaj^   be   held   liable  under   any   vjork- 
rcen's  compensation  lav;    or   to   t:;2    insured   or 
any  member  of   the  family  of  the    insured  re- 
siding   in   the    same   househol'l    as  the    insured;' 

"(3)     That   said  policy  of    Insurance  v;as    in  full  force 
and  effect   on  Septesber   h,    195'-'-. 
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"(^)  That  on  the  4th  iay  of  SepteiEber,  loS*^,  the 
S8.1d  Dorothy  Raner,  described  as  the  insured  in  De- 
fendant's ^Ixhibit  'A»,  while  in  possession  of  said 
automobile  .^ave  permission  to  one  Donald  L.  doucher 
to  drive  and  operate  the  said  1950  Chrysler  Insured 
'Jinder  said  policy  and  that  while  he  was  so  driving 
the  said  Dorothy  Haner  was  riding  as  a  passenger  in 
the    said  automobile. 

"(5)     That  on  the  4th  day   of   September,   195^,   while 
the    said   Donald   L.    Boucher  -A-as   driving    said   autonio- 
bile,    accompanied  by   Dorothy   Eaner,    the    said   auto- 
^iObile   struck  a  telephone  pole,   fences  and    other  oo~ 
structlons  and   the    saia    Dorothy   Haner  received    in- 
juries  in   said    collision  from  which   she  died   intestate 
on  September  5,    1954. 

"  (6)      That   Dorothy   Eaner  at  the   time   of   her  death 
left   surviving-  her,   Franklin   David  Kaner,    her   hus- 
band  and  na?!^ed    Insured    in  Exhibit    'A'    and   Fonald 
w'llGo?!  Varjdeveer,   a   son  by  a  previous  r^arriage. 

"(7)     That  the   said   F^onald  L.    Boucher,   the  driver 
and  operator  of   said   car  at  the   time   of  the   accident 
described   herein,   vjas  not   related   to  or  a  rneraber  of 
the  Family  of   Dorothy  Eaner,    Franklin  David  Raner 
or  rionald   Wilson  Vandeveer. 

"(8)      That  at  the   tirne  of  the   death  of  the   said  Doro- 
thy Eaner,    she  was   separated   from  the   Insured,   Prank 
David   Raner  and   living   apart   from  hlir^   and    a  divorce 
action  had  been   instituted  between   the    .arties.      That 
the   said   Franklin   Ifevld   Eaner  was  not    contributing   to 
the   support  of  the   said   Dorothy  Raner  and    was  not 
living;  V'/ith   her  at  the  tl-r,e  of  her  death;    that  the   son 
of   Dorothy  Raner,   being-  Eonald  Wilson  Vandeveer,   was 
living  with    Dorothy  Eaner  and  was    supported  by   her. 

"(9)     That  on  October  5,    195^,   Eimice   Seaman,    the 
mother  of   the   said   Dorothy  Eaner,   was  duly   appointed 
Administrator  of   the   Kstate   of  Dorothy  Raner   in   the 
County   Court   of   Coles   County,    Illinois  and   at   all 
times  mentioned   herein   was   the   dvaly   qualified  and 
actln>;   Administrator   of    said  estate. 

"(10)      That   on  November  4,    195'-'',    the   said   Eunice 
SesEan,    ns   Administrator  of   the   Estate   of    Dorothy 
Eaner,  Deceased,    brought  an  action  against   Donald  L. 
Boucher   in  the  Circuit  Court   of  Champaign  County, 
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Illinois,   being  Case   Number  20-5^6,   charging  the   said 
Donald   L.    Boucher  with  wilful  and  wanton  conduct    in 
the   operation  of    said  automobile  and  charging   that 
said   conduct  caused  the   death  of  the   said   Dorothy 
Hsner,    said  action  beln£    predicated  under  Chapter  70, 
Illinois  Revised  Statutes,   1953. 

"(11)      That   Donald   L.   Boucher,    as   Defendant   in   the 
lawsuit   filed  by   the   Admin  1st rat or,    demanded   that   the 
ssid    State   FartE    ?^utual  AutoT.obile   Insurance   Com- 
pany,   p  Corporation,    defend   said    suit  for  hln*.  under 
the    insurance   policy  irentloned  herein.      That   the   said 
Defendant,    r.tate   Farr::  I-'utu'^.l    Automobile   Insurance 
Company,    ?s  Corporation,   declined   to   defend   the   said 
cause   of   "Ction  bro^oght  by   the  said   Arlm  inistrator 
claiming  that  un-ier  Exclusion    'e'    of   said   policy   they 
owed  no  duty   or   obligation   to  defend   the   said    Donald 
L..   Boucher  for  tlie   injury  and  death  of  the    said 
Dorothy  Baner,    the   insured  under  the   policy   In   question, 

"(12)      That   subsequent   thereto,    the    said   Donald  L. 
Boucher  filed  an   Answer  to  the  Coi-claint   pending   in 
the   Circuit   Court   of   Gharpnaifn   County   throuph  his 
attorneys,    Allen  and   Korkowski,   denying  the  allega- 
tions  of   said  Complaint. 

"(13)     That  thereafter  on   May  10,    1955,   Ralph  E. 
Suddes,   as  attorney   for  sail   ■''laintlff   Alministrator 
in  the   action  rendlnjr    in   the    Circuit   Court   of   Cham- 
paign County,    offered   to  settle   said  cause  of   action 
against   the   said   Donald   L,    Boucher   for  the    suni  of 
^9500. 00;    that   Donald   L.    Boucher's  attorneys.    Alien 
and   Korkowski,    advised   State   Fsrr   .'•'utual    Autotno- 
blle   Insurance   Cor-:pany   of   t/ie  offer  of   settleraent  and 
the    State   Farm  Mutual   Automobile   Insuraace  Coicpany 
declined  to   settle   said  cause   for   said   sum  or  any 
other   rriTiOunt. 

"(l4)     That   on  October  10,    1955,    the  cause  pending 
in  the  Circuit   Court   of  Charapalt,n  County   v;as  called 
for  hearlni^;  before   the  Court  .nn'l    judgrsent  was  en- 
tered   in  favor  of  the   Plaintiff,    runice   -eamsn,    Adajin- 
istrator  of  the   ?^state   of    Dorothy  Eaner ,   deceased 
and  against   the  defendant,    Donald  L.    Boucher   in  the 
sum   of   f;20,000.00   and    costs. 

"(15)     That   on  October  11,   1955,   execution  was 
issued   on  said   judgment   against   the   said  Bonald   L. 
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Boucher  and   was   returned  by    the    Sheriff   of   Chara- 
palgn  County,    Illinois,    'no  property   fo'oni'. 

"(16)      That  at   all  times  mentioned   herein,    State 
Farm   Mutual  AutomoblTe   Insurance   Cosj-pany,    a   Cor- 
poration,   refused   to   defend   Donald    L.    voucher    in  the 
case   pending   in  the   Circuit   Court  of  Champaign 
County,    Illinois,    and  refused   to  enter   into  any   settle- 
ment  necotlatlons   on  behalf   of    said    Donald  L.    ;3oucher 
with  the  Plaintiff   in   said   suit  and  refused  and   refuses 
to  pay  the   judgraent  and   costs   secured  by   the    Plain- 
tiff or  &ny  part  thereof. 

"(1?)     '^hat  the  Units  of  liability   of  the  policy.    De- 
fendant's 'exhibit    «A«    are   H5,000.00   for   injury   or 
death  sustRlned  by  cne  person   In  any   one   accident  and 
that   the  total   limit  of   the   Company's  liabi"'ity  arising 
out    of    "noaily   injurj' ,    1-icluding  death,    at   ;-aiy   t  iae   re- 
sultl  ■;(    therefron:;   sustained  by  two  or  more   persons 
in   any   one   accident    shall   not   exceed   ■.":;30,000 .00. 

"(18)     That   the   said  Donald  L. voucher,    under  said 
policy  of   insurance,   was  an  additional    insured  and 
that   the    prayer   for  relief    in  the    Amended   Complaint 
for  Declaratory  Judtrment    should  be  {^ranted. 

"(19)      That  under   the   decision   of   State    Farm   Mu- 
tual Automobile    Insurance   Corr^pany  vs.    Ernest   E. 
Madison,    fVl.TT'lnlEtrator   of   the   Hstate   of    John   A.    Fad- 
Ison,    .^ceased   and   James   Dlmltrion,    11    111.    App.    2d 
?,06   (certiorari  denied);    that   the   exclusion  clause    *e' 
of    said   policy  refers   to  and    is   limited  to   claims  under 
the    A'orlcmen'c   Cctnpensatlon    Act   and   that    said   pro- 
vision  is  ambifuouG;    that   the   s8ld    Donald   L.   Boucher 
wjfs   an   additional    insured  under   said   rolioy    and   that 
the    said    State   Barm   Mutual  Automobile    Insurance   Cor.pany 
is   liable   to  the    said   Hunice    .-eaman  as   Adjuiniiitrator 
in   th?    sum   of   Fifteen   Thousand    Dollars    (-15,000.00), 

"it   Is   Therefore   Ordered,    Adjudf;ed  and   Decreed 
by  the   Court   that    jud,^,a!e:;t   be   entered   against   the 
said    State   Farm  Kutual   Automobile   Insur-^'nce   Coiii- 
pany,    b   Corporation,    in   the    sum   of  i' if  teen    Thousand 
Dollars    (;15,000.00)    plus  costs  of    this    ai  it    and   in 
favor  of   ii-unice   Seaman,   as  Administrator  of   the   Estate 
of  Dorothy  Raner,    Deceased. " 
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It  wae   conne^.ed   on  or?il   argument    before   this  court,    that 
the   saroe   facte  r>.n3.    Issuer  rere    involved   in  State  Fara  •'!utual 
AutoiTobile   Insuronce   Co.    v.    Madii:on.    11    111.    Apj:.    26.  206, 
136   N.F.    2a    533    (leave   to  appe.-a   denied,    9  111.    2d   623)   as  are 
here    In^'olveci;    that   ths   suit    in  thnt  case  was  llkeivlse  a  Declara- 
tory Judgment   Action,   the   only  difference  "beiiif^,    that   State   Fann 
Hutu«;tl   Automobile   I-nsur^nce  Company  was  plaintiff   tn  that  action 
Instead   of   defendant  ps  here;    th!=i.t  tho    saaie   author! ties  v.'ere   cited 
and  the   same   arguments  were  raade   in  that  action  before   the   Appellate 
Court   for  the   First   District  as   here,    in   support   of  the    oontentlon 
of   3tate   Farm  ??utual  AutoiDobile  Insurpnce  Coir.pany;   and   thst   the 
saaje  authorities  vtere   cited  fsnd   the   spes    arjoiments  were   cpde    in 
the   petition  for  leave   to  appeal   to   the    ruprenje  Court   froir   the 
decisiorj    of   the   Appellate-  Court   of  the  First   District  in  Stats  Fans 
Kutual  Automobile  Insurance  Co.    v.    '^adlsson,    supra. 

We  are   here  asked  to  review  the   decision  of   the   Appellate 
Court   of   the  First   District   rm5    the    Judg^tieiit    of  the    Supreae  Court 
in  denying  leave    to  appeal.      It  wcvjld  be   precunptuous,    to   E^ay    the 
least,   for  u8  to  undertake    to  do   so.      .'e  prefer  to  adhere   t':;   rtate 
Farm   Kutual   Autorccbile   Insurance  Co.    v.    '-adicon,    supra.      If   the 
Supreine  Court   deetrs  the  question   open  to  reconslderetion,    it   can 
GO   indicate   on  an  aprllcatlon  for  leave  to   appeE.l   froa  this   decision. 

Accordingly  the  Circuit  Court  of  Coles   County  will   be  affiled. 

Aff  irtred. 
Carroll,   ?.   J.,  end   Reynolds,    J.,    concur. 
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JM  12  1958  APPELLATE  CODET  OF  ILLINOIS 

PAUL   V.  WUNDE  i|^2C0ND  DISTRICT,   FIRST  OIVISIOK 

Clerk  Appellats  Coitrt  Sscond  QistC^ 

October  Terra,   A.  0.   1957 


CAROL  STUEHRK  and  CHARLES  4.   f-TUEHEK, 

Plalntl f f 8-Appellant 8, 

vs. 

RAYMOND  J.   BARTLETT,   doing  business  as 
CoiBstodore  Tap  ^  et  al , 

Defendant 8- Appellees. 


Appeal  from  the 
Circuit  Court  of 
L<ake  County 


MC  NML,   J. 

Plaintiffs,  Carol  Stuehrk  and  Charles  A.   Stuehrk,  brought 
this  action  under  the   Dram  Shop  Act  against  the  owners  and  operators  of 
three  taverns  to  recover  daaagee  for  her  personal   injuries  and  property 
damage  and   his  loss  of  means  of  support.     They  alleged  that  their  damages 
were  sustained  as  a  result  of  an  autoaobile  collision  caused  by  the  negli- 
gence of  Carter  Bartlett,   while  intoxicated.      At  the   close  of  plaintiffs' 
case  the  court  directed  the  jury  to  return  a  verdict  in  favor  of  all 
defendants.     Thereafter  the  court  sustained  plaintiffs'  motion  for  a  new 
trial  as  to  Oel  Conte's  Tavern  and  denied  the  motion  as  to  the  Commodore 
Tap  and  Rudy's  Red  Pepper.     Plaintiffs  appealed  from  the  part  of  the  order 
denying  their  snotion  for  a  new  trial  as  to  the  defendants  Rudolph  and 
Evelyn  Granor,   owners  and  operators  of  the  Aed  Pepper. 

In  support  of  their  allegations  that  Carter  Bartlett  was  sold 
or  given  alcoholic  liquors  at  Del  Conte's  Tavern  and  the  Red  Pepper, 
plaintiffs  called' Williaia  Del  Conte  and  Rudolph  Granor  to  testify  under 
section  60  of  the  Civil  Practice  Act.      Del  Conte  testified  that  Bartlett 
and  a  companion  were  in  his  tavern  for  ten  or  fifteen  minutes  sometiffl* 
after  noon  on  fvovenaber  5,   1955.     Oel  Conte  served  Bartlett  one  small 
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bottle  of  beer  and  hi&  companion  a  drink.     Bartlett  drank  about  half 
of  his  drink  and  left  Del  Conte's  place.     Defendant  Cranor  testified 
that  on  the  same  afternoon  b€twe«n  one  and  four  o'clock— closer  to  four 
o'clock,   Bartlett  was  in  the  Red  Pepper  for  thirty-five  or  forty  minutes. 
ite  sat  at  the  bar  and  drank  a  cup  of  coffee  and  a  glass  of  water  and  had 
a  e&ndwich,  but  neither  Cranor  nor  anyone  in  his  employ  served  any 
alcoholic  beverage  to  Bartlett  on  that  day.     His  companion,  a  soldier 
in  uniforrrs,'  had  a  manha^tan  in  front  of  him,     Bartlett  was  not   intoxicated 
to  any  extent,    either  at  the  tiae  he  caree  into  or  when  he  left  the  Red 
Pepper. 

khout  5  ••45  that  afternoon  Carol  Stuehrk  was  driving  her  1952 
Defoto  north  on  Skokie  Highway.     Bartlett  drove  his  car  south  on  the 
highway,   turned  east  at' the  Weetleigh  Road  intersection  and  struck  i^s. 
Stuehrk 's  automobile.      As  a  result  of  the  collision  she   sustained  serious 
injuries  and  her  auto  was  a  total  wreck.     Chief  Drebner  and  Officer  Corra 
of  the  Lake  Forest  Police  Departaient  testified  that  they  were  at  the 
scene  shortly  after  the  accident  and  that  Bartlett  and  his  soldier 
coapanion  were  intoxicated. 

On  Cranor' 8  motion  to  direct  a  verdict  the  sin/^le  question  for 
the  trial  court's  determination  was  whether  there  was  in  the  record  any 
evidence  which,  standing  alone  and  taken  with  all  its  intendments  most 
favorable  to  plaintiffs,   tended  to  prove  the  material  eleffi«Jts  of  their 
case.     Villegas  v.  Kercher,  11  111*   App.  2d  2^2,   293;   Held  v.   Landau,   32il 
111.   App.   19.      As  to  the  Cranors,   the  material  allegatiwis  in  the 
cosplaint  were:      (1}   that  plaintiffs  sustained  injuries  and  daaages  as 
a  result  of  a  collision  of  automobiles  driven  by  I»^s.   f^tuehrk  and  Carter 
Bartlett;    (2)  that  at  the  time  of  the  collision  Bartlett  was  Intoxicated; 
and  (3)   that  such  intoxication  was  caused  in  whole  or  in  part  by 
alcoholic  liquors  sold  or  given  to  Bartlett  by  the  Cranors,  or  their 
agents  and  servants.     The  first  and  second  allegations  were  supported 
by  evidence  in  the  record,  and  the  sole  question  for  determination  on 
this  appeal  is  whether  there  was  any  evidence  tending  to  prove  the  third 
allegaticm. 
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To  prove  that  Bartlistt  was  furnished  liquor  at  the  Red  Pepper, 
plaintiffs  r«li«d  entirely  upon  Cranor's  testimony  as  shovm  above. 
Plaintiffs  contend  that  the  circuiastances  shows  by  Granor'e  testimony 
that  Bartlett  sat  at  the  bar  in  the  Red  Pepper  a  couple  of  hours  before 
the  collision  for  thirty-five  or  forty  minutes  with  a  corapanion  who  had 
a  drink  of  intoxicating  liouor  in  front  of  him,  established  a  priaaa  facie 
case  against  the  Cranors  sufficient  to  go  bo  the  jury.  In  support  of 
this  contention  plaintiffs  cite  the  following  dram  shop  cases:  Brov^n  v* 
Butler,  66  lllo  App.  86;  fuppe  v.  fako,  311  111.  App.  k59;   Zaho  v. 
Muecarello,  336  111,  App.  iBB',   and  Corcoran  v,  I'^orrison  I'iotel  Corporation, 
339  111.  App.  203.  In  those  cases  there  was  evidimce  that  intoxicating 
liquor  had  been  furnished  to  the  intoxicated  person  at  the  dram  shop 
involved,  some  time  before  the  accident  and  resultant  injury.  The 
decisions  in  those  cases  were  applicable  to  the  question  of  the 
sufficiency  of  Del  Conte's  testimony  to  establish  a  prima  facie  case 
against  hiw,  but  they  are  of  no  aesistanoe  in  detenaining  whether  the 
circumstances  shown  by  Cranor'e  testinony  were  sufficient  to  go  to  the 
jury. 

riaintiffs  aleso  olte  Hanewacker  v.  Ferman,  47  111.  App.  17 ,  in 
which  the  Court  said  that  the  only  serious  Question  in  controversy  was 
whether  appellant  hanewacker  caused  the  intoxication  of  appellee  Ferman' a 
husband  and  thereby  injured  her  means  of  support;  and  that  "No  witness 
testified  to  seeing  appellant  or  anyone  in  bis  saloon  sell  or  give  liquor  i 
to  Ferman,  the  conclusion  that  h©  did  obtain  liquor  there  was  evidently 
reached  from  the  circumstances  of  Feinaaa's  spending  ssuch  of  his  time  in 
the  saloon,  his  going  in  there  sober  and  coming  out  drm^k,  and  his  being 
seen  at  appellant's  bar  with  glasses  in  front  of  him.  Appellant  and  his 
bartender  denied  on  oath  that  Fenaan  had  obtained  liouor  there,  and  they 
were  corroborated  by  B'erman  himself.  It  was  a  very  serious  matter  for 
the  Jury  to  disbelieve  this  positive  testimony,  and  find  from  the  circum- 
stances alone  that  Fersaan  had  procured  liquor  there;  but  it  was  their 
peculiar  province  in  view  of  the  inharmony  between  the  positive  evidence 
on  one  side,  and  the  circumstantial  evidence  on  the  other,  to  decide 
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where  the  truth  was.  We  are  not  prepared  to  say  that  deeieion  was  wrong.'* 

The  facts  in  the  instant  case  are  distinguishable  from  those 
in  the  Feras&n  case.  In  that  case  it  is  apparent  that  witnesses  other 
than  Hanewacker  and  his  bartender  testified  that  Ferman  had  gone  into 
the  saloon  sober  and  come  out  drunk.  Froa  these  circumstances  It  may 
have  been  reasonable  to  infer  that  FeriBan  had  been  furnished  liquor  in 
Hanewacker 's  saloon.  ?he  court  concluded  in  that  case  that  it  was  for 
the  Jury  to  resolve  the  conflict  between  this  inference  derived  from 
the  testimony  of  other  witr^s&es  and  Hanewacker' s  positive  testimony 
to  the  contrary.  In  the  instant  case  plaintiffs  based  their  prlaa  facie 
showing  that  Cranors  furnished  liquor  to  Bartlett  solely  upon  Cranor's 
testimony.  Although  he  testified  that  his  bartender,  Bartlett  and  a 
soldier  companion  were  in  the  Hed  Pepper  at  the  same  tiae,  none  of 
thera  was  called  to  testify.  No  one  testified  that  3artlett  went  in 
the  Red  Pepper  sober  and  came  out  dnmk  and  there  was  no  conflict 
between  any  inference  from  such  testimony  and  Cranor's  positive  testimony 
to  the  contrary.  Further,  the  .Supreme  Court  said  that  the  Ferman  case 
was  exceedingly  close  on  the  evidence  and  after  coamentlcg  upon  other 
matters  reversed  the  Appellate  Court's  decision  in  that  case  (1^2  111. 
321). 

In  order  to  establish  controverted  facts,  whether  the  evidence 
be  direct  or  circumstantial,  it  is  necessary  that  the  evidence  create  a 
greater  or  less  probability  leading,  on  the  whole,  to  a  satisfactory 
conclusion  (Myers  v.  Krajefska,  8  111.  2d  322,  329;  holsaan  v.  Darling 
State  rtreet  Corp.,  6  111,  App.  2d  517,  523).  Cranor  testified  that 
Bartlett  was  at  the  bar  in  the  Red  Pepper  e  couple  of  hours  before  the 
collision,  and  that  he  sat  there  thirty-five  or  forty  ainutes  while  he 
had  a  sandwich  and  a  cup  of  coffee  and  his  companion  had  a  Manhattan  in 
front  of  him.  This  testimony  revealed  a  situation  where  there  was  a 
possibility,  but  not  a  probability,  that  Bartlett  was  furnished 
intoxicating  liouor.   Proof  of  a  raere  possibility  is  not  sufficient 
(Celner  v.  Frather,  301  111.  App.  224,  227).   If  any  such  probability 
was  Inferable  from  Cranor's  testimony,  we  think  that  it  was  overcome  by 
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his  positive  statea^iit  that  neither  he  nor  anyone  In  hi©  employ 
fuxTaished  Bartlstt  any  liquor  that  day.  Although  Craaor  testified 
under  section  60  of  the  Civil  Practice  Act,  hi&  testimony  was  not 
incredible  and  was  not  iaipeached  or  contradicted  by  any  other  vvitness. 
Since  hlB  testimony  stands  uncontradicted  and  uarebutted,  plaintiffs 
were  bound  by  Cranor's  entire  testimony  (I?5  re  Estate  of  Donovan,  409 
111.  195»  210).  tines  he  vras  the  only  witness  relied!  upon  to  prove 
tVie  sale  of  liquor,  and  the  only  one  giving  any  evidence  relative  to 
Bartlstt*©  activities  in  the  Red  Pepper,  the  court  and  jury  could  not 
ignore  his  positive  testimony  which  overcair-e  the  Inferences  relied  upon 
by  plaintiffs  to  establish  their  prima  facie  case  (Paulson  v.  Coehfield, 
27o  111,  App.  596,  607),  and  they  were  required  to  take  hie  testimony 
as  given  CBell  v.  Zelmer,  75  -Mich.  66,  42  Nw  606,  609). 

In  our  opinion  there  was  no  evidence  in  the  record  tending 
to  prove  plaintiffs'  allegation  that  Cranors  or  anyone  in  their  employ 
sold  or  gave  Bartlett  alcoholic  liquors.  The  trial  court  coassiitted  no 
error  in  directing  the  jury  to  return  a  verdict  in  favor  of  the 
defendants,  Rudolph  &nd   Evelyn  Cr&nor,  at  the  close,  of  plaintiffs'  ease, 
and  in  denying  plaintiffs'  motion  for  a  new  trial.  The  judgment  of 
the  Circuit  Court  of  Lake  County  is  affirmed. 

Judgment  affirmed. 


XoXqKa  Bid  nJt  anotn^  ion  Bd  i»ti3l%a  iB>A3  iamtt9iB^B  •rX9l»oq  eJU( 

.38i>n-^  XttB   X'-'  Irfi-bftTSiti 


XoXq«» 


■ia«iii:v: 


■!ftT.-.T/ 


-,.C^Y3VlTZ     i,rrx.C.r3voC 


Ak 


«fi-acf 


A 


\ 


General  No. 


STATE  OF  ILLINOIS   / 
APPELLATE  COURT 
THIKD  DISTRICT.  / 

October  Terra,  A.  D.  1957. 


42 


/ 


Dixon  S,  Sharael,  x  / 

Petitioner*!^  gpellant , 


va, 


Dr.  Louis  Belinson,  Supel'inteiMent , 
State  Hospital,  JacksonVille,  \ 
Morgan  County,  Illinoif,       \ 


Res pond #nt« Appellee. 

/ 


REYNOLDS,  J. 


\ 


Agenda  ^o,   12. 


Appeal  from  the 
Circuit  Court  of 
Morgan  County. 


This  cause  comes  to  this  court  on  appeal  from  the  Circuit 
Court  of  Morgan  County,  where  the  petition  foi?  writ  of  habeas 

/  \ 

corpus  was  denifl/id  by  that  court.     Prior  to  the  li^nial  of  the 
writ  by  the  Circuit  Court  of  Morgan  County,  the  p^itioner  had 
petitioned  ttje  Supreme  Couurt  of  the  United  States  and  the  Sup- 
reine  Court  of  Illinois  for  a  writ  of  habeas  corpus,  and' |ii 
both  instances,  the  writ  had  been  denied. 
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Thi«  court  questions  whether  it  has  trie  authority  to 
raviaw  the  decision  of  the  Circuit  Court  of  Morgaa  County, 
denying  the  writ,  but  ther®  is  some  authority  for  its  review 
in  3actlous   2-4  of  Chapter  91i,   Illinois  S«vis«d  Statutes 
1955,  which  provides  that  "appeals   £wom.  the  iir.al  orders  or 
judg.  CRts  of  the  court  of  original  j^iriadictioa,  aade  and 
enterad  in  proceed!  rwjs  under  this  Act*   as&y  be  taJc^n  by  any 
person,   incluidiag  the  person  a.ileaie<i  to  be  cisntaily  ill,    >..« 
who  coriaid^ra  hijasalf  aggrieved,   to  the  Appellate  Court  ox 
this  5tat«,    in  the  sr^ma  runnner  as  in  other  civil  cases  in 
courts  of   rGCorv!,"     The   case  of  P®<:=pl@  @x  rcnl.    Pauling  v, 
iJffelB&n,   9  111,  /ipp.    2nd  412,   holds  that  in  a  criaiaal   case 
no  appeal  in   perniitted^   as  to  a  d#aial  of  writ  of  hsbeas 
corpus,   fjut   says   that   cur  Legislcturo  has  providad  ir.  cuiies 
of   person?,   not   charged  with  oriiae,    ror  appeals   to   tiie 
Appellate  Court   for  an  order   refusing  cdaoharge  of   one 
coauaitttrd  to  a  Ctate  hospitdl,   as  in  civil  proceedings. 
While  we  iaay  doxibt  our  authority  in  this  aatter,   we  choose 
to  err  on  the  siie  of   e..nsiderir,v'  the  fjetition  for  the  '*.rit,, 
rather  th^^:n  to   dsny  the  r^etitioaer  a  riyht  to  be  heard,      in 
acting  in  this  n.atter,   it  iauat  be  res^ibered  thfit  this  court 
considers  the  |>Qtition  solely  as  a  court  of  r»3view  and  as  & 
ooxirt  of  rs-vi@fe-  its  dscision  is   lijaited  to  the  record  before 
it. 
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It  appears  from  the  record  that  the  petitioner,  Shamel, 
was  coHsmitted  to  the  Jacksonville  State  Hospital  by  the  County 
Court  of  Sangamon  County,  Illinois,  by  emergency  order  of 
commitment  dated  November  1,  195>5.  'She   consnitment  was  made  on 
the  petition  of  one  A.  D,  Van  Meter,  Jr.  Dr.  Milton  C.  Baumann 
examined  the  petitioner  and  found  him  mentally  ill.  On  Janu&jy 
19,  1956,  the  Goimty  Coxirt  of  ;viorgan  County,  Illinois  coBsnitted 
him  to  the  Jacksonville  State  Hospital  and  froim  that  commitment 
the  petitions  for  writ  of  habeas  corpus  heretofore  mentioned, 
have  come  up. 

The  writ  of  habeas  corpus  is  a  remedy  for  illegal  restraint 
by  Federal,  State  or  local  officials  and  private  individuals.  \z 
generally  used  it  refers  to  the  writ  of  habeas  corpus  ad  subjiciendum, 
>Aiich  is  a  writ  issued  pursuant  to  a  petition  or  application 
directed  to  an  officer  or  person  detaining  another  and  requiring 
him  to  make  a  return  thereon.  It  is  a  high  prerogative  writ  of 
ancient  origin  in  the  common  law,  the  vital  puposes  of  which  are 
to  obtain  immediate  relief  for  illegal  confinement  or  imprison- 
ment without  sufficient  cause  and  to  deliver  a  person  from  unlaw- 
ful ci'-Btody.  It  is  essentially  a  v.'rit  to  test  the  right  under 
which  a  person  is  detained.  The  office  of  the  writ  is  not  to 
determine  the  guilt  or  innocence  of  the  person,  but  to  asceztain 
whether  he  is  restrained  of  his  liberty  by  due  process  of  law. 
In  short,  the  primary,  if  not  the  only  object  of  habeas  corpus 
is  to  detenaine  the  legality  of  restraint  under  ^ich  a  person  is 
held.  While  originating  in  the  common  law,  the  various  states 
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have  by  legislative  enactment  provided  for  the  writ  of  habeas 
corpus (  and  our  State  of  Illinois  has  provided  for  the  writ  of 
habeas  corpus  by  its  Chapter  6^   of  the  Illinois  Revised  Statutes, 
In  the  said  Habeas  Corpus  Act,  Section  21  of  the  Act  provides  in 
part:   "No  person  shall  be  discharged  under  the  provisions  of  this 
Act,  if  he  is  in  custody  either — 

1.  By  virtue  of  process  by  any  court  or  Jiidge  of  the 
lAiited  States,  in  a  case  where  such  court  or  Judge  has  exclusive 
Jurisdiction;  or, 

2.  By  virtue  of  a  final  Judgment  or  decree  of  any  competent 
court  of  oivil  or  criminal  Jurisdiction  •  ♦  *". 

The  petitioner  coisplains  that  he  has  been  kidnapped  from  his 
residence  in  Springfield,  Illinois,  and  that  his  rights  under 
the  Constitution  of  the  United  States,  and  the  Constitution  of 
the  State  of  Illinois  have  heea   violated.  However,  the  record 
as  submitted  with  the  petition  does  not  in  any  way  substantiate 
the  claim  of  the  petitioner. 

The  office  of  a  writ  of  habeas  corpus  is  to  obtain  release 
of  a  person  illegally  restrained  of  his  liberty  and  the  writ  is 
authorized  only  where  a  Judgment  is  absolutely  void  or  detention 
is  illegal  by  some  act,  omission  or  event  which  has  taken  place. 
People  ex  rel.  Cassidv  v.  Fisher.  372  111.  146. 

Habeas  corpus  is  a  writ  of  right  but  is  not  a  writ  of  cause. 
The  privilege  of  a  person  to  demand  the  writ  as  a  naatter  of  right 
does  not  necessarily  imply  that  he  must  also  have  the  writ  as  a 
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matter  of  right  without  showing  a  prinia  facie  case  entitling  hin 
to  be  dischar^ged  or  bailed. 

Here,  the  petitioner  has  alleged  a  number  of  reasons  why  he 
believes  he  should  be  discharged,  claiming  violations  o£   his 
rights,  incarceration  without  process  of  law,  fraud  on  the  part 
of  his  cor;iservator ,  and  other  caatters,  but  there  is  nothing  in 
the  record  to  substantiate  these  charges.  The  record  shows  that 
he  was  cooiuitted  by  order  of  the  County  Court  of  Sangamon  County, 
Illinois.  The  Covinty  Court  of  Sangamon  County  had  jurisdiction 
to  coomit  him  in  a  prx>per  case.  This  is  provided  in  Section  2-2 
of  Chapter  9l|  Illinois  Revised  Statutes,  1955,  where  it  is  pro- 
vided: "Jurisdiction  over  the  persons  of  mentally  ill  persons 
and  persons  in  need  of  aiental  treatment,  not  charged  with  criaie, 
is  hereby  vested  in  the  County  Courts  of  the  several  counties  of 
the  State." 

The  record  discloses  that  the  court  action  was  instituted 
by  A.  D,  Van  Meter,  Jr.,  his  conservator,  and  the  petition  is 
a  part  of  the  record,  as  provided  by  section  5-1  of  Chapter  91i 
of  the  Statutes.  The  record  shows  that  an  ox^der  of  couimttal 
of  the  petitioner  was  duly  signed  by  the  County  Judge  of  SangatBon 
County,  Illinois,  as  provided  by  Section  5-11.  The  record  shows 
that  he  is  held  by  the  authorities  of  txxe   Jacksonville  State  Hos- 
pital by  reason  of  the  order  of  coiomittal. 

Section  3-1  of  the  Mental  Health  Act,  provides  as  follows: 
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"A  person  alleged  to  be  laientally  ill,  mentally  deficient, 
or  in  need  of  mental  treatiaent,  to  a  degree  which  warrants 
hospital  care,  who  has  not  previously  been  adjudged  mentally 
ill,  mentally  deficient,  or  in  nsed  of  mental  treatsient  by  a 
judgment  of  a  court  of  competent  jurisdiction,  which  judgment 
remains  in  full  force  and  effect,  may  be  admitted  to  and  con- 
fined in  a  hospital  by  compliance  with  any  of  the  following  ad- 
mission procedures: 

1,  By  voluntary  application. 

2.  By  court  coumxitment . " 

Since  the  primary  purpose  of  a  hearing  on  petition  for 
%rrit  of  habeas  corpus  is  to  determine  the  jurisdiction  of  the 
court  who  issued  the  order  of  coaimittal  to  a  hospital  in  the 
first  instance,  and  the  legality  of  the  order  of  conaaittal  and 
in  this  case,  the  record  here  shows  that  the  court  had  juris- 
diction and  that  the  petitioner  is  held  in  the  Jacksonville  State 
Hospital  as  a  mentally  ill  person  under  the  provisions  of  the 
Mental  Health  Act  of  Illinois,  and  that  all  the  requirements  for 
committal  have  been  met,  and  there  appearing  nothing  in  the  record 
to  show  otherwise,  the  judgment  of  the  Circuit  Court  of  Morgan 
County,  denying  the  writ  of  habeas  corpus  vdll  be  affirmed. 

Affirmed. 
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Abstract 


STATE  OF  ILLINOIS 
APPELLATE  COURT 
THIRD  DISTRICT. 

October  Term,  A.  D.  1957. 


General  No.  10142 

Dixon  Sg  Shamel, 

Petitioner-Apjell'ant ,  { 

\ 

y^  \ 

Dr.  Louis  Belinsori,  Superintendent,  ) 

State  Hospital,  Jacksonville,  ) 

Morgan  County,  Illinois,  \ 


NOc  12. 


15I.A.  570 


Appeal  from  the 
Circuit   Court   of 
riorgan  County, 


Respondent-Appellee. 


,/ 


..-Reynolds,  j. 

This  cause  comes  to  this  court  on  appeal  from  the  Circuit 
Court  of  Morgan  County,  where  tne  petition  for  writ  of  habeas 
corpus  v;as  denied  by  that  court  o   Prior  to  the  denial  of  the  writ 
by  the  Circuit  Court  of  Morgan  County,  the  petitioner  had  petition- 
ed the  Supreme  Court  of  the  United  States  and  the  Supreme  Court  of 
Illinois  for  a  writ  of  habeas  corpus,  and  in  both  instances,  the 
writ  had  been  denied.   The  petitions  tc  the  Supreme  Court  of  the 
United  States  and  to  the  Supreme  Court  of  the  State  of  Illinois  are 
in  the  record.   What  purports  to  be  a  petition  to  the  Appellate 
Court  is  also  in  the  record,  but  we  are  unable  to  find  petition  for 
writ  to  the  Circuit  Court  of  Morgan  County  in  the  records 
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This  court  questions  whether  it  has  the  authority  to 
review  the  decision  of  the  Circuit  Court  of  i.iorgan  County, 
denying  the  writ,  but  there  is  sor.ie  authority  for  its  review 
in  Cections  2-4  of  Chapter  9l5,  Illinois  Revised  Statutes 
1955,  which  rarovides  that  "appeals  rrom  the  final  orders  or 
judg:-e-its  of  the  court  of  original  jurisdiction,  made  and 
entered  in  proceedings  under  this  xlct,  may  Pe  taken  by  any 
person,  including  the  persun  alleged  to  be  mentally  ill,  .  .  .  i. 
who  considers  himself  aggrieved,  to  the  Appell&te  Court  of 
this  State,  in  the  some  manner  as  in  oth.er  civil  cases  in 
courts  of  record."  The  case  of  People  ex  rel.  Pauling  v. 
Uf f elman ,  9  111.  App.  2nd  412,  holds  that  in  a  criminal  case 
no  appeal  is  permitted,  as  tv.  a  denial  of  writ  of  habeas 
corpus,  but  says  that  cur  Legislature  has  provided  in  cases 
of  persons  not  charged  with  crime,  for  appeals  to  the 
Appellate  Court  for  an  order  refusing  discharge  of  one 
committed  to  a  State  hospital,  as  in  civil  proceedings. 
^Tiile  we  may  doubt  our  authority  in  this  matter,  we  choose 
to  err  on  the  side  of  considering  the  petition  for  the  writ, 
rather  than  to  deny  the  petitioner  a  right  to  be  heard.   In 
acting  in  this  matter,  it  must  be  remembered  that  this  court 
considers  the  petition  solely  as  a  court  of  review  and  as  a 
court  of  review  its  decision  is  limited  to  the  recora  oefore 
it. 


It  appears  from  the  record  that  the  petitioner,  Shamel, 
was  committed  to  the  Jacksonville  State  Hospital  by  the  County- 
Court  of  Sangamon  County,  Illinois,  by  emergency  order  of 
commitment  dated  November  1,  1955 o   The  commitment  was  made  on 
the  petition  of  one  Ao  D.  Van  Meter,  JTo   Dro  Milton  C,  Baumann 
examined  the  petitioner  and  found  him  aentally  ill.   On  January 
19,  1956,  the  County  Court  of  Morgan  County,  Illinois  committed 
him  to  the  Jacksonville  State  Hospital  and  from  that  commitment 
the  petitions  for  writ  of  habeas  corpus  heretofore  mentioned, 
have  come  upo 

The  writ  of  habeas  corpus  is  a  remedy  for  illegal  restraint 
by  Federal,  State  or  local  officials  and  private  individuals.   As 
generally  asec  it  refers  to  Lne  writ  of   naoeas  corpus  aa  subjiciendum, 
which  is  a  writ  issued  pursuant  to  a  petition  or  application 
directed  to  an  officer  or  person  detaining  another  and  requiring 
him  to  make  a  return  thereon.   It  is  a  high  prerogative  writ  of 
ancient  origin  in  the  common  law,  the  vital  puposes  of  which  are 
to  obtain  iimnediate  relief  for  illegal  confinement  or  imprison- 
ment without  sufficient  cause  and  to  deliver  a  person  from  unlaw- 
ful custody^   It  is  essentially  a  writ  to  test  the  right  under 
which  a  person  is  detained.   The  office  of  the  writ  is  not  to 
determine  the  guilt  or  innocence  of  the  person,  but  to  ascertain 
whether  he  is  restrained  of  his  liberty  by  due  process  of  law. 
In  short,  the  primary,  if  not  the  only  object  of  habeas  corpus 
is  to  determine  the  legality  of  restraint  under  which  a  person  is 
held.   While  originating  in  the  common  law,  the  various  states 
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have  by  legislative  enactment  provided  for  the  writ  of  habeas 
corpus,  and  our  State  of  Illinois  has  provided  for  the  writ  of 
habeas  corpus  by  its  Chapter  65  of  the  Illinois  Revised  Statutes. 
In  the  said  Habeas  Corpus  Act,  Section  21  of  the  Act  provides  In 
part;   "No  person  shall  be  discharged  under  the  provisions  of  this 
Act,  if  he  is  in  custody  either — 

1.  By  virtue  of  process  ..   any  court  or  Judge  of  the 
United  States,  in  a  case  where  such  court  or  Judge  has  exclusive 
jurisdiction;  or, 

2,  By  virtue  of  a  final  Judgment  or  decree  of  any  competent 
court  of  civil  or  criminal  Jurisdiction  *  *  *", 

The  petitioner  complains  that  he  has  been  kidnapped  from  his 
residence  in  Springfield,  Illinois,  and  that  his  rights  under 
the  Constitution  of  the  United  States,  and  the  Constitution  of 
the  State  of  Illinois  have  been  violated.   However,  the  record 
as  submitted  with  the  petition  does  not  in  any  way  substantiate 
the  claim  of  the  petitioner. 

The  office  of  a  writ  of  habeas  corpus  is  to  obtain  release 
of  a  person  Illegally  restrained  of  his  liberty  and  the  writ  is 
authorized  only  where  a  Judgment  is  absolutely  void  or  detention 
is  Illegal  by  some  act,  omission  or  event  which  has  taken  place. 
People  ex  rel.  Cassldv  v.  Fisher.  372  111.  1^+6, 

Habeas  corpus  is  a  writ  of  right  but  is  not  a  writ  of  cause. 
The  privilege  of  a  person  to  demand  the  writ  as  a  matter  of  right 
does  not  necessarily  imply  that  he  must  also  have  the  writ  as  a 
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matter  of  right  without  showing  a  prima  facie  case  entitling  hira 
to  be  discharged  or  bailed. 

Here,  the  petitioner  has  al-e^^ed  a  number  of  reasons  wny  he 
believes  he  should  be  aischarged,  claiming  violations  of  his  rights, 
incarceration  withcut  process  o."^  l^^v;,  fraud  on  the  part  of  his 
conservator,  and  ocher  matters,  but  there  Is  nothing  in  the  record 
to  substantiate  these  charges.   PetiLicner  does  not  allege  in  his 
petitions  that  are  in  the  record  that  he  has  recovered  from  his 
mental  illness,  is  now  sane  ana  no  longer  in  need  of  mental  treat- 
ment.  The  record  shows  that  he  v/as  coi^mitted  by  order  of  the  County 
Court  of  Sangamon  County,  Illinois.   The  County  Court  of  Sangamon 
County  had  jurisdiction  to  comrait  him:  in  a  proper  case.   This  is 
nrovided  in  Section  2-2  of  Ch.apter  9ii  Illinois  Revised  Statutes, 
1955,  where  it  is  provided:   "Jurisdiction  over  the  persons  of 
mentally  ill  oersons  and  persons  in  need  of  mental  treatment,  not 
charged  with  crime,  is  hereby  vested  in  the  County  Courts  of  the 
several  counties  of  the  State." 

The  record  discloses  that  the  court  action  was  instituted  by 
Ao  Do  Van  Meter,  Jr.,  his  conservator,  and  bhe  petition  is  a  part 
of  the  record,  as  provided  by  Section  5-1  of  Chapter  91?  '^^  ^he 
Statutes,   The  record  siiows  that  an  order  of  committal  of   the 
petitioner  was  duly  signed  by  the  County  Judge  of  Sangamon  County, 
Illinois,  as  provided  by  Section  5-11.   The  record  snov/s  that  he 
is  held  by  the  autnorities  of  the  Jacksonville  Stat.e  Hospital  by 
reason  of  the  order  of  committals 

Section  3-1  of  the  Mental  Health  Act,  provides  as  foljows: 


"A  person  alleged  to  be  mentally  ill,  mentally  deficient, 
or  in  need  of  mental  treatment,  to  a  degree  which  warrants 
hospital  care,  who  has  not  previously  been  adjudged  mentally 
ill,  mentally  deficient,  or  in  need  of  mental  treatment  by  a 
judgment  of  a  court  of  competent  jurisdiction,  which  judgment 
remains  in  full  force  and  effect,  may  be  admitted  to  and  con- 
fined in  a  hospital  by  compliance  with  any  of  the  following  ad- 
mission procedures: 

1,   By  voluntary  application, 

2o   By  court  commitment c " 

Since  the  record  here  shows  that  the  court  had  juris- 
diction and  that  the  petitioner  is  held  in  the  Jacksonville  State 
Hospital  as  a  mentally  ill  person  under  the  provisions  of  the 
Mental  Health  Act  of  Illinois,  and  that  all  the  requirements  for 
committal  have  been  met,  and  there  appearing  nothing  in  the  record 
to  show  otherwise,  the  judgment  of  the  Circuit  Coiart  of  Morgan 
County,  denying  the  writ  of  habeas  corpus  will  be  affirmed. 

Affirmed o 
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